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Calif. counties pulled from
vernal species CH based on

inflated cost estimates

Last-minute decision relied on flawed analysis,
documents obtained through FOIA show

Internal documents obtained by Endangered Species &
WetlandsReport through the Freedom of Information Act show
that Assistant Secretary for Fishand Wildlifeand ParksCraig
Manson pulledlandinfivecountiesfromcritical habitat for 15
vernal pool speciestheday that thefinal rulewassupposedto
be submitted tothe Federal Register.

Mansonhasprevioudy acknowledgedthat hisdecisionlast July,
whichcut 700,000 acresfromtheservice' sproposal, wasmadeat
thetail end of therulemakingprocess(ESAVRNov, p. 6). (Inall, the
final rulewasreducedby nearly 1 millionacresfromtheproposal .)

But what close observers of this Administration’s
decisionmaking processmay findinterestingisthefaulty analysis
relied upon by Mansonto excludethecounties.

OnJuly 14, thenight beforetherulewas supposed to be sent
to the Register to comply with a consent decree, Manson
specid assistant JulieMacDonald e-mailed himamemorecom-

(Continued on page 2)

NMFS won’t delist ESUs

Instead, agency plans to propose “relistings”

NOAA Fisherieshas" preliminarily determined” toissuenew
proposedlistingrulesfor at least 25 of 26 salmon and steel head
ESUsasaresult of itsstatusreview, Undersecretary of Com-
mercefor Oceansand Atmosphere Conrad L autenbacher told
congressional delegationsfrom California, Oregon, Washington
andAlaskainaMay 14 |etter.

Press reports had painted a picture of an agency equating
hatchery fishwithwildfish, resultinginthepossibility of mass
delistings. The catalyst for the coverage was aleaked draft
policy document that touted the benefitsof hatchery-raisedfish.

InaMay 7 articleonthepolitical ramificationsof thedecision,
the Washington Post said theleaked document showed that the
“Bushadministration had abruptly changed theruleson protect-
ingwild salmon, thesemi-sacredindicatorsof regional identity.”

Environmental groupsattacked the Administrationfor the
document, which they said showed NM FSwasbacking away
fromearlier statements.

(Continued on page 4)
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Vernal pool species CH
(Continued from page 1)

mending exclusion of thefivecounties" based onthepercent of
county land affected andtheannual cost of thedesignationasa
percent of total sales per county.” Butte, Madera, Merced,
Sacramento and Solano countiesarethefive.

MacDonald’ s analysis consists of nine paragraphs and a
chart. Inher e-mail toManson, shesaid, “ Per your instruction
| havereviewed the economic effectsof thedesignationon 7
counties based on comments we received from the Small
BusinessAdministrationand other agencieswithintheAdminis-
tration charged withreviewing thefinal rule.” (Alamedaand
Placer countiesaretheother two shelooked at.)

SBA and OMB (in e-mailsalso obtained by ESWR), how-
ever, saidonly Solano County should beremoved, basedonthe
conclusionintheFishandWildlife Service' seconomicanaysis
that most of thecostsresulting fromthecritical habitat designa-
tionwould occur there.

A closelook at MacDonal d’ sanalysisshowsthatisflawedin
at least two respects. First, it used inflated costs by lumping
effectsattributabletolistingwiththoseattributableto critical
habitat. The service’'seconomic analysis broke out the two
categories, coming up with atotal of $1.3 billion in costs,
approximately $200 millionof whichis" attributabletocritical
habitat.” (Theservice sanalysisdidnot produceanumber for
benefits, anomissionbeing chal lenged by environmental groups.)

Had shelooked at the CH costsal one, MacDonal d would not
havebeen ableto comeupwithany impactsfor Butte, Madera,
Merced, and Sacramento, becausetheservice sanalysissaid
no costscould beattributedto critical habitat inthosecounties.
Indeed, FWS sanalysiscametothesameconclusionfor 34 of
the 37 counties. The only countieswhere FWS said critical
habitat would causesignificant costswere Solano ($141 million
inprivateland devel opment costs, about 44 percent of thetotal
estimatedimpact of $320 million) and Alameda($54 million, or
90 percent of thetotal of $60.4millioninprivateland devel op-
ment costs). |n ContraCostaCounty, FWSestimated that CH
would cost $2,000 out of atotal of $2,200.

Secondly, MacDonal d compounded her error by underesti-
mating the*“taxablesales” in each county by afactor of 1,000.
For example, for Butte County, sheassumed such salestotalled
just$2million per year. But Butte County hasmoresal esthan
thatinasingleday. Theactual figure, accordingtotheCalifornia
Board of Equalization, is$2 billion. Predictably, her conclu-
sionswerewildly off-base. Shetold M anson that the annual
costsof critical habitatin Butte County “represent 157 percent
of thetotal annual taxablesales.” (Her analysisdid not explain
how shecameto use“taxablesales.”)

Thefiguresfor theother countieswereequally inflated. In
Merced County, for instance, MacDona dtold Mansonthat the
annual cost “represents 262.5 percent of the annual taxable
sales.” InMadera, it was 139 percent, in Sacramento, 205.6
percent, andin Solano, 362 percent.

“Thecombination of monetary costsasapercent of theactual
economicactivity inthearea, existing unemployment rate, and
areaof land affected inthe county representsamore specific

pictureof the potential economic damagethat wouldflow from
thisparticular designation,” MacDonald said, inlanguagere-
peated verbatiminthefinal rulethat wassent to the Federal
Register two dayslater.

“Sincetheprotectionsof Section9will still beineffect, and
will resultinconsultationsthat will protect the species, theloss
inprotection of thespecieswill beminimal,” shesaid.

Somewhereinbetweenthememoandthefina rule, however,
FWSdiscoveredtheerror and corrected thepercentages, making
theimpact seemmuchlessonerous. Thefina rulesaysthatinBuitte,
“theannual costsrepresent 0.157 percent of thetotd annual taxable
salesinthecounty.” In Madera, thefigureis0.139 percent; in
Merced, 0.263 percent; in Sacramento, 0.206 percent; and in
Solano, 0.362 percent. Neverthel ess, thecountiesremained out.

Defendersof Wildlifeand the Butte Environmental Council
havesuedtheserviceover thedesignation, allegingthat thefinal
decisionwasarbitrary and capricious. Defenderslegal director
Mike Senatore said the documents show that the Interior
Department “ can’ t even get their numbersstraight.”

Theexclusion of thefive countieswas“fundamentally an
arbitrary decisionthat wasnot based onanything factual inthe
record muchlessonany thoughtful analysis,” Senatoresaid.

Gary Frazer, FWS' sAssistant Director for Endangered Spe-
cies, wanted to make sure FWS was doing what Manson
wanted beforeit sentthefinal ruletohimfor signature. Heasked
theassistant secretary inaJuly 15e-mail, “wouldyou confirm
that youwant usto excludeunder [ESA Section] 4(b)(2) al CH
proposedwithinthecountiesrecommendedinJuli€’ snote, using
therational e shedescribesasthebasisfor theexclusions?’

MacDonald responded about an hour | ater, saying “the Judge
[Manson] wantsthosecountiesrecommendedinmy memotobe
excludedinthefina rule.”

Mansonfollowedwith hisown e-mail to Frazer ashort time
later.“ Thatiswhat | want,” hesaid.

Neither Manson nor MacDonald would comment, citingthe
currentlitigation (Butte Env’' | Council v. Norton, 04-96, E.D.
Cal.). MacDonaldwasjust promoted tothe position of deputy
assistant secretary for fishandwildlifeand parks, whereshewill
continuetoreportto Manson.
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Judge declines to vacate
Central Valley steelhead listing

A federal judge has kept protections for Central Valley
steelheadin place, citingthe* apparent substantial threat tothe
[ESU’ s] continued existence” and thelikelihood that it will
continuetobelistedwhenNMFS' sstatusreview of all salmon
and steelhead ESUsiscompleted (ModestoIrrigation District
v. Evans, 02-6553 OWW DLB, E.D. Cal.).

Theplaintiff irrigationdistricts, whicha soinclude Turlock,
Mercedand South San Joaguin|rrigation Districts, wantedthefish
removedfromthethreatenedlist. They contendedthat enforcement
of thelisting protectionswoul d requirethemtoprovidemorewater
forfishandlessfor farmersand other customers.

Although Wanger decided toretainthethreatened designa-
tion, heal soretained the statusquo. Thedistrictswill not have
toprovideany morewater for fishthanthey werebefore.

Wanger ordered the government not to makeany changesto
FERC icensingrequirementsuntil NMFS' statusreviewsare
finished. If thereviewisn’tdoneinayear, thenthe steelhead
listingwill bevacated, hesaid.

Theorder “ doesn’t changeour flow schedulesintheriver,”
said Modesto I rrigation District spokesperson MareeHawkins.
Theirrigationdistrictsal sohavetobepleased withthefact that
Wanger retainedjurisdiction over thematter andwill entertain
motionsforinjunctiverelief “ against any enforcement actions
under theflawedrule” whilethereview isunderway.

Wanger a sofoundthat hatchery-rai sed salmon should becon-
sidered aspart of thesameESU aswildfish, aconclusionreached
by JudgeMichael HoganintheAlsea Valley casethat hasforced
NMFS to re-evaluate its hatchery policy and conduct status

reviewson salmon and steel head ESUsinthe Northwest.

Environmental groupsand fly fisherswho hadintervened
werehappy withthedecision.

“It"snow upto NMFStofollow the scienceand continueto
protectwildsteelhead,” saidKaitlin Lovell of Trout Unlimited.
“Steelheadinthe Central Valley have beenlost from 95% of
their historic habitat, and they continueto facethreatsfrom
unchecked water use, blockage by dams, urban sprawl, and
pollutedrivers. Thebottomlineisthis: without adequate ESA
protection, steel head recovery simply won't stand achance.”

NMFShad arguedthat removal of theESU fromthelist“may
haveimmediateand potentially irreparabl e consequences...
includingfurther reductionintherangeof thespecies, degrada-
tion, destruction, and blockage of freshwater habitat, and
geneticintrogressionwith stocksthat arenot nativetothe ESU.”

Wanger saidthat “[a]Ithough excluding hatchery popul ations
from thelisting may be‘ consistent’ with the ESA, thereisno
evidenceindicating that the ESA requiresor necessitatessuch
exclusion. NMFS sstudiesalsoindicatethat hatchery populations
couldbeuseful intherecovery of wild steel head and that when
interbred, thetwoformadistintgeneticgroup. .. Intervenorsdonot
provide their own scientific evidence to prove that [NMFS']
classificationwasarbitrary, capricious, andunlawful.”

“ Assuming that the hatchery fish do poseathreat of harm
tothe naturally spawned population, thereisinsufficient
evidenceto decidewhether thisthreat risesto such alevel
asto preclude classification of hatchery-spawned popula-
tioninthesameESU or DPSwith naturally spawned steel -
head. Even assuming that hatchery fish ‘ can pose serious
threats' asintervenorsclaim, nostudiesindicatethat they do
sointhiscase. Whereasignificant scientific dispute exists
over anissuewithintheagency’sexpertise, deferenceis
ordinarily required.”

SBA, OMB recommended pulling Solano, not other four counties, from CH

Assistant Secretary for Fishand Wildlifeand ParksCraig
Manson went beyond anything recommended by the Small
Business Administration or Officeof Management and Budget
whenhepulledfivecountiesfromthevernal pool speciescritical
habitat designationlast July.

BothOMB and SBA citedthe FWSfinal economicanalysis,
whichconcludedthat $141 million of theestimated $190million
inprivatedevel opment costsresulting solely from CH designa-
tionwould occur in Solano County. AsRuth Solomon of OMB
said in aJuly 10 e-mail to Manson special assistant Julie
MacDonald, Solano accountedfor only 0.3 percent of theacres
inthedesignation, yet represented alarge percentage of the
economicimpact. Whentheeffectsof listingand CH designation
wereconsideredtogether, thetotal impact in Solanowas$320
million, accordingtothe FWSeconomicanalysis.

The SBA’s Office of Advocacy also recommended that
Solano— but no other counties— beremoved. SBA Assistant
Chief Counsel Michael See said FWSwould “minimizethe
impactsof thisruleby excluding such areasof Solano County
which appearstoaccount for thevast majority of costsattribut-
abletocritical habitat designation.”

TheOfficeof Advocacy’ sannual report releasedin January
toutstheexclusion of thefive counties, and says SBA recom-
mended that FWS* not designate Solano County, California,
and other similarly situated countiesascritical habitat because
of thepotential impactson small devel opersand builders.”

Thereport, issuedfour monthsafter thefinal rulewasissued,
saysthedecisionto exclude Solano“ produced cost savingsof
$141 millioninthefirst year and annually thereafter.” It adds,
“FWSdidnot have separateestimatesfor thecostssaved from
excluding thecountiesof Butte, Madera, Merced, and Sacra-
mento, sothosesavingsarenot quantifiableat thistime.”

But the same economic analysis that produced the $141
million*“savings’ cited by SBA actually did estimatetheimpact
of critical habitat intheother four counties: $0. And Seedid not
recommend pulling any other countiesbesides Solano.

SBA spokesman John McDowell saidtheannual reportis
consistent withthee-mail. Heal so said there may havebeen
additional communication between our agenciesonthisissue,
but those communi cationswoul d bedeliberativeinteragency
work productsand thusbeyond our discussion.”

Web: Moreinformationisat www.eswr.com/504.
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Groups seek compromise on Hayward-area projectfollowing 9th Cir. injunction

School, homes could be built — but not golf course

Environmental groupsopposedtoadeve opmentincludinghomes,
agolf courseandaschool near Hayward, Cdlif., haveofferedtoallow
someconstructionwork togo forward.

Earthjusticeattorneys,on behalf of theHayward AreaPlanning
Associationand Center for Biol ogical Diversity, haveproposedthat
thepartiesask theNinth Circuit tomodify aMay 13injunctionthat
stopped Hayward 1900 I nc. just daysbeforeit wastobegingrading
thesite. Planscall for construction of 614 homeson 356 acres.

“We support the housing and school aspects of this project.
What remainsat i ssueiswhether abadly planned golf coursethat
will destroy uniquehabitat must remaininthisplan,” said Jeff Miller
of theCenter for Biological Diversity.

Anattorney for thedevel oper, anintervenor inthecase, said his
clientwaslookingat thegroups’ offer. Philip Atkins-Pattenson of
Sheppard, Mullin, Richter & Hamptonalso said, “Wecontinueto

believestrongly — asdoesthegovernment — that we're
right onthemeritsof theissueandwill prevail onappeal .”
The groups have cited objections by Fish and Wildlife
Servicebiologiststothelayout of thegolf course.
“Theproposed sprawling‘ championship’ golf coursewould
destroy andfragment theexi sting oak woodland, grasd and, and
coastal scrub ecosystemonWalpert Ridgeinthecity of Hay-
ward,” thegroupssaid in anewsrelease. “ Development on
Wil pert Ridgecould spell doomfor the[ Alameda] whipsnake
andthe[Cdlifornig] red-leggedfrogintheregion.”
GregLoarie, anattorney with Earthjustice, said, “ There's
areally easy sol ution here—just scaleback thegolf course.”
Inatwo-pageorder, JudgesAlex K ozinski and Richard Paez
grantedtheappellants’ motionfor aninjunctionpending apped
and put thecaseonafast track that would completebriefing by
this summer (Hayward Area Planning Assn. v. Norton, 04-
15737). (SeeMarchand April issuesfor background).

Norton, Environmental Defense say it’s time to delist bald eagle

Fiveyearsafter proposingtodelist thebald eagle, theFishand
WildlifeServicemay finally beready toissueafinal rule.

Spurredby datacollected by Environmental Defense, whichshow
eaglenumberscontinuingtorise, Interior Secretary GaleNortonsaid
May 12, “Wearecommittedtocelebratingtherecovery of thebald
eagleby removingitfromthelist of threatened species.”

Craig Manson, Assistant Secretary for Fishand Wildlifeand
Parks, told the A ssociated Pressacoupl e of dayslater that FWS
would devel op habitat gui delinesto protect theraptor after taking
publiccomment.

Environmental Defenserecently released areport that detailsthe

ESUs will be reproposed

(Continued from page 1)

But L autenbacher saidthe* proposedrelistings’ would becom-
pleted by theend of themonth. NMFSisunder acourt deadlineto
make a decision by then on eight Washington state ESUs, but
NM FSspokesman Brian Gorman said the servicewoul d address
25 of the 26 ESUs.

Theservicewill ask for commentsonitsproposal sand adraft
hatchery policy

“Thecentral tenet of the hatchery policy istheconservation of
naturally spawning salmon and theecosystemsuponwhichthey
depend,” Lautenbacher said. “ Asour preliminary conclusions
indicate, appropriate consideration of hatchery fish doesnot lead
towholesal edelisting of speciesassomeareclaiming. Equally
erroneousisthesuggestion our policy wouldallow the purposesof
ESA tobesatisfied by havingall thesalmoninahatchery.”

Salmon hatcheries, hesaid, “ havelong played animportantrole
inthe Northwest, including fulfilling trust and treaty rights of
Northwest Indian tribes, and supporting sport and commercial
harvest cherished by Northwest citizens. NOAA isencouraged by
improvementsin hatchery management, and isseeing their in-
creased contribution to speeding therecovery of salmon.”

eagle srecovery inthelower 48 states, whereitislisted as
threatened. Thegroupisconvincedthat it’ stimefor theeagle
tocomeoff thelist.

“Thereisamplejustificationfor treating thisasthesuccess
thatitis,” said Michael Bean, co-director of Environmental
Defense’ s Center for Conservation Incentives. It’ sespe-
cially important to do so now, Bean said, when many critics
of theEndangered SpeciesAct liketosay theActis* broken.”

“1t seemstomethat theeagleisastrong refutation of that,”
Bean said, citing the continued increase in numbers and
expansion in the bird’' s range as proof that the eagle has
recovered.

Itisfoundinall of thelower 48 and breedsin 47 of those
states, Bean said. About 7,600 pairsarefoundinthelower
48 states, comparedto 417 pairsin 1963, nineyearsbefore
DDT wasbanned and 10 beforethe ESA wasenacted.

Since 1998, one year before the proposal to delist the
eagle, thepopulation hasgrownby nearly 2,000 pairsinthe
coterminousU.S.

Thebirdwill “continueto benefit fromtwo other federal
lawsand numerousstateslawseven afteritisdelisted,” Bean
said, referringtothe Bald and Golden Eagle Protection Act
andtheMigratory Bird Treaty Act.

Onereasonthefinal delistingrulehasbeendelayedisthat
FWSisconcerned it won't be able to adequately protect
eaglehabitat if ESA protectionsarelifted. But Bean said
BGEPA regulations, which prohibit molesting or disturbing
eaglesor their nests, “ overlaptoasignificant degreewiththe
ESA’sharmregulation.”

“Thereisthe potential for theservicetoregulate pretty
broadly if it choosestodo so.”

Web: Environmental Defense’ sreport ontheeagle, as
well asinformation about thegroup’ snew “Back fromthe
Brink” program, which seeksto put 15 species” ontheclear
pathtowardrecovery,” isat www.eswr.com/504.
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EPA criticizes Forest Service, BLM lynx plans
Proposals to make conservation standards discretionary won’t aid recovery, agency says

Forest Serviceplansfor national forestsinthe Southernand
NorthernRockies" wouldallow many activitiespotentially dam-
agingtothelynx anditshabitat tooccur” and may not helpthe
lynx recover, EPA saidin NEPA comment |ettersit senttothe
servicerecently.

Inboth cases, EPA criticized draft Environmental |mpact
Statements prepared by the Forest Service for the Southern
Rockies and by FS and BLM for the Northern Rockies for
choosing alternativesthat would allow land managerstodecide
whether toimplement thestandardsincludedintheLynx Con-
servation Assessment and Strategy.

Both lettersfrom EPA classified the Forest Service draft
EIS sasEC—Environmental Concerns. Both containsimilar
concerns.

Forest Service Southern Rockiesteam leader L oisPoppert
saidtheserviceiscontinuingto consult withFWS,. Nodecisions
have been made yet on whether changeswill be madeto the
plans.

Defendersof Wildlifeand other groupsandindividualshave
signalledtheirintentiontosueFWSagainover thelynx, thistime
over itsdecisionto retain thethreatened listing. In a60-day
notice, thepotential litigantscited many of thesameconcerns
withtheland management agencies’ plansasEPA.

In its Northern Rockies comment letter, EPA said, “We
believeaprudent approach that would err on the side of lynx
conservation, would be to retain management direction as
Standards until the biol ogists on the interagency lynx team
agreed that adequate research and monitoringinformationand
data was available to support conversion of Standards to
Guiddines.”

EPA encouraged “the Forest Serviceand BLM to consult
further withthe FWSto devel op management direction that
ensureseffectivelynx conservation, and better balancesthe
many resourcemanagement and environmental trade-offs.”

The LCAS was developed by the Forest Service, FWS,
BLM andtheNational Park Serviceto conserveand recover
lynx onfederal lands. InaJduly 3, 2003, Federal Register notice,
FWSconcludedthelynx shouldremainlisted asthreatened, and
“stated that adhering to [a 2000] programmatic biological
opinion and the LCAS, in assessing the impacts of federal
actions, isexpected to beeffectiveinremoving most threatsto
thelynx onfederal lands.”

Initsletter commenting onthe Southern RockiesDEIS, EPA
said the service’'s “ Preferred Alternative deviates from the
L CASwithout providingthescientificdataandinformationto
demonstrate that it can lead to the lynx’ s conservation and
recovery inthe Southern Rockies. EPA recommendsthat the
Forest Servicepursueconsultationswith[ FWS] toresol veour
concernsregardingthePreferred Alternative’ scompliancewith
theEndangered SpeciesAct.”

TheLCASdoesn'tjust benefitlynx, EPA said. “ The[ South-
ern Rockies] DEISdemonstratesthat L CASmanagement di-
rection al so enhanceshabitatsand popul ationsof many other

sensitive, listed, and otherimportant fishandwil dlifespeciesand
accomplishesmany other environmental objectives, with poten-
tial tradeoffsfor extractiveindustriesand motorizedrecreation.”

EPA foundthe cumulativeeffectsanalysislackinginboth
DEIS's. InitsSouthern Rockiesletter, EPA said, “[W]eare
concerned about thelack of cumulativeimpactsanalysisand
disclosure.... TheLCASaddressed cumul ativeeffectsof all
potential actionsthat could adversely affect thelynx and
other speciesand resources. The DEISdid not eval uate or
disclosethecumulative effectson lynx habitat, populations,
and sub-populationsfor many proposed activitieswhichwill
negatively affect individual lynx but arestatedto not likely
affect thepopulation or therecovery of theoverall popula-
tion. If management directionwill lead to adverseimpactsto
individual lynx, itisdifficult tounderstand the Forest Service's
conclusion that management directionwill lead tolynx res-
torationand recovery. We propose additional discussion of
direct, indirect, and cumulative impactsin the Final EIS
regarding the effectson all resourcesand speciesthat would
beaffected by alternatives.”

InitsNorthern Rockiesletter, EPA said, “Itisnot clear if the
Forest Serviceand BLM in proposing changesin some Stan-
dardsto Guidelinesinthepreferred alternativefully considered
andevaluated cumulativeeffectsonlynx popul ationsand sub-
populationswhenmany potentially low-level negativeactivities
occur incombinationin many locationsacrossthelandscape of
theamendment area. Additional discussionregardingcumula-
tiveeffectsanalysisshouldbeincludedintheFEIS.”

EPA also said in both letters that the Forest Service should
evaluatetheeffectsof climatechangeonlynx habitat. “Itisour
understandingthat themgjority of scientistsbdlieveclimatechange
posesredl riskstoour environment, althoughtheexact natureand
magnitudeof theserisksremainuncertain.” InitsJuly 3, 2003,
remandnotice, FWSsaidclimatechangeis” speculative.”

“TheDEIS statesthat heavy snowfallsarefrequentinthe
northern Rockies, and a so acknowl edgesthat weather isamong
thebasicfactorsthat influencevegetationandfirebehavior,”
EPA’ sNorthern Rockiesletter said. “ Sincelynx aredependent
ondeep snow habitats, it appearsthat climate changemay pose
apotential risktolynx.”

Lynx critical habitat to be proposed in 18 months

TheFishandWildlife Servicehasagreedto proposecritical
habitat for Canada lynx by Nov. 1, 2005, and issue afinal
designationayear | ater, aspart of asettlement of alawsuitfiled
in Washington, D.C. (Defenders of Wildlife v. Norton, 00-
2996 GK, D.D.C.).

Theplaintiffsagreedtomodify anorder issued Dec. 26, 2002,
by District Judge GladysK essler, by dropping Section 7 “ de-
claratory relief” language. Inher 2002 order, Kessler found that
FWShad"“ undermined the purposeand function of the[ Section
7] consultation process’ by failing to comply with its
nondiscretionary duty todesignatecritical habitat.
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Lawsuit filed to restore
“survey and manage”
standard for NW forests

TheForest Serviceand BL M’ sdecisiontoremovemanage-
ment standards for hundreds of rare, but unlisted, species
violatesNEPA, NFMA, FLPMA, the APA andthe ESA, a
new lawsuit filed by Northwest environmental groupscharges
(Northwest EcosystemAlliancev. Rey, 04-844, W.D.Wa.).

A Record of Decisionissued by thetwo agenciesinMarch
removed thestandard, whichrequirestheagenciesto* survey
and manage” Late Successional Reserves covered by the
Northwest Forest Plan for hundredsof small species, suchas
mollusks, bryophytes, lichensandfungi.

“Thesurvey and managestandardfunctionedasanintegral part
of the overall strategy of the Northwest Forest Plan to meet
peci esstability and distribution objectivesinalandscapethat was
severely degraded by past clearcutting of forests,” thesuit says.

The" purposeand need” stated by theagenciesintheir Final
Supplemental EISisto* providefor healthy ecosystemsanda
sustainable supply of timber, to the extent these goals are
frustrated.”

Saysthelawsuit: “ Thepreferred alternativeinthe FSEIS
proposesto removethesurvey and manage standard onthe
basesthat it coststoo much; that because of it, theagencies
cannot log enoughto achievethe probabl e salequantity; and
thatitincreasestherisk of catastrophicfireinthe Reserves.”

But thoseconclusionsarenot supported by adequateanaly-
sis, thesuit says.

Nor does the FSEIS “disclose to the public or the
decisionmaker an eval uation of the survey and manage stan-
dardthat includesany of itsbenefits, including thediscovery of
new species, the preservationor theviability or persistence of
certain species, andtherolethestandard playsinobviatinga
need under the ESA tolist species.”

ThestandardwasincludedintheNorthwest Forest Planto

“act asasafety net for speciesthat arenot adequately protected
by the Reserves and other elements of the[NWFP],” the suit
said. Inaddition, thestandard “ all owsagenciesto discover any
previously unknown popul ationsof rareand uncommon species
whichwouldbenefitfromthismeasure.” Lastly, saidthelawsuit,
“thestandard hel psprovideconnectivity between Reservesand
for ecological functionssuchasdispersal of organisms, carryover
of speciesfromoneforest stand tothenext, and themaintenance
of ecologically valuablestructural componentssuch asdown
logs, snags, andlargetrees.”

Theoriginal listincluded over 400 rarespecies. Atthetimeof
theremoval of the standard, thelist wasdownto 296.

TheL ate Successional Reservescover about 6.8 millionacres
of forestlandsmanaged by FSor BLM in Washington, Oregon
and Northern California. TheNWFP covers24.5millionacres.

In a Biological Opinion released in March, the Fish and
WildlifeServicesaidit could not concur withBLM and FSthat
removal of thestandardwould not adversely affect theNorthern
spotted owl’s critical habitat. But the BiOp concluded that
removal of therequirementswould not belikely tojeopardizethe
owl or adversely affectitscritical habitat, asany adverseeffects
wouldbe"minimal.”

Butthat BiOp“failstoanalyzetheeffectsthe past and present
impactsof al federal, state, private, and other humanactivitiesin
theaction area, theanticipatedimpactsof all proposed federal
projectsintheactionareathat haveal ready undergoneformal or
early consultation, and theimpact of stateor privateactionsthat
arecontemporaneouswiththeconsultationinprogress.”

TheFSEISdidnot analyzetheimpact of recent demographic
studies, including onereleased by FWSin February, that have
shown continuedlossof habitat for theNorthern spotted owl, the
complaint says. Theresultsof theFWSdraft report “indicatethat
there was a loss of owl habitat by 5.14 percent rangewide
between 1994 and 2003.” Most of the habitat |oss on federal
landsoccurredin OregonandtheCaliforniaCascades, theFWS
report said.

Under itsNEPA claims, theplaintiffsallegethat theagencies
havenot examined thecumulativeimpactsof theremoval of the
standard or changestothe Aquatic Conservation Strategy.

Spotted owl numbers dropped from 1990-2003, study says

Northern spotted owl popul ationsdeclined by 4.1 percent
annually from 1990 to 2003, according to an analysis per-
formed by government scientiststhat will beused aspart of a
listing statusreview by theFishand Wildlife Service.

The status review, required as part of a settlement with
timber companiesintheNorthwest, isduetobecompletedin
November 2004.

Thebiggest declinesoccurredin Washington, where NSO
populationsdropped by 7.5 percent per year. In Oregon, the
number of owlsdropped by 2.8 percent, andin California, by
2.2 percent.

Reproductiveand survival rateswererel atively stable, the
analysissaid. But theadditionsof new youngwerenot enough
tooffset thelossof owls" duetovariousmortality factors.”

Thereport wasdoneby the Northwest Forest Plan (NWFP)

Interagency Regional Monitoring Program, whichisrequiredto
conduct a10-year review of the 1994 plan. The 10-year evalu-
ationisdue January 2005.

In aquestion-and-answer document, the researchers said,
“wedid not expect themagnitudeof thedeclinesinWashington.”
Butthey also said, “ Asadditional acresof forest mature over
time, weexpect habitat conditionstoimprove, and demographic
ratesshouldimproveaswell.”

Thereport said“itisuncertainwhat rolethebarred owl has
playedinthedemography of northern spotted owls. Wefoundno
detectable effect of barred owlson fecundity of spoptted owls
and only two study areaswheretherewasanindication of effects
onsurvival rates.”

(Continued on next page)
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FS should consider limiting
grazing on Bridger-Teton NF: EPA

The Forest Service should consider a temporary halt to
grazing on allotmentsin the Bridger-Teton National Forest
becauseof environmental damage, EPA saidincommentsona
draft EIS.

“[W]ehaveseriousconcernsabout deficienciesintheDEI S, the
limitedrangeof adternativestotheProposed Action, andtheamount
of adverseimpactsto aquatic and terrestrial resourcesthat will
continueunder theProposed Action,” said L arry Svoboda, Direc-
tor of theNEPA Programin EPA’ sDenver regional office.

TheForest Servicehasproposedtoallow grazingto continue,
abeit somewhat lessintensaly, onsix alotmentscovering 169,000
acresintheforest’ sPinedaleRanger District. But EPA saidthat
whilegrazing doesnot haveto bediscontinued entirely, the
serviceshould consider scalingit back considerably inorder to
protect natural resources.

“Weareconcerned that the Forest Servicedid not evaluate
optionsto consider: (a) reducing the number of livestock or
changing operations, (b) discontinuing grazinginsomeallot-
ments or parts of allotments where adverse environmental
impacts are greatest, nor (¢) implementing more protective
grazing practi cesand conditionsandland managementimprove-
ments,” Svobodasaid.

“Qur review found that the eval uation of water quality and
aguaticresourceslacksinformationonnumerical and narrative
water guality standardsandthe DEI Sdoesnot indicatewhether
streams meet those standards,” Svobodasaid. “Weare con-
cernedthat the DEIShasnot identifiedand fully evaluated a
reasonablerangeof alternativesto enhance and protect water
quality and aguati c speci esthat arerareand sensitiveand/or are
listed under thefederal Endangered SpeciesAct.”

Thosespeciesinclude Colorado River cutthroat trout, which
FWSrecently determined do not warrant protection aseither
threatened or endangered. Other listed speciesthat could be
adversely affected by thegrazingincludegray wolves, grizzly
bearsand Canadalynx.

Sensitive species, asclassified under the National Forest
Management Act, include SnakeRiver fine spotted cutthroat
trout, spotted frog, wolverine, northern goshawk, great gray
owl, peregrinefal con, three-toed woodpecker, and “ numerous
speciesof sensitiveplants,” EPA said.

(Continued from previous page)

Thereport noted that other recent studies“ that used site-
specificdataonbarred owls... haveshownthat barred owlsare
displacing spottedowls.” Moreresearchusing site-specificdata
needsto bedone, theresearcherssaid.

Thedatarepresent preliminary resultsfromaworkshop held
inJanuary 2004.

FWShashired acontractor, Sustai nable Ecosystems|nsti-
tute, to provideareport by July. Thepreliminary report hasnot
been peer-reviewed, but will be peer-reviewed before the
service' sevaluationisfinishedinNovember.

“Please consider stream exclosuresfor livestock and other
activemanagement practicesthat will further compliancewith
water quality standards and better protect endangered and
sensitivetrout speciesinimpaired and threatened all otment
streams,” EPA recommended. “We understand that to bein
compliancewiththeForest Planwater quality standard andthe
Wyoming Department of Environmental Quality’ ssettle-able
solidsstandard, Forest streamsshoul d havelessthan 20 percent
finesintrout spawning gravel sto support cold-water fisheries.
Numerousstreamsand segmentsof streamsexceedthat stan-
dard, including reachesof TepeeCreek and Tosi Creekinthe
NoblePasturesand Upper Green River Allotments, wherethe
remnant popul ation of Colorado River Cutthroat Troutisiso-
lated and ‘ are consideredto beat high risk of extinction based
uponthesmall populationsize,isolationinasmall headwater
stream, the presence of nonnativetrout populations, and de-
graded habitat conditions’. Similarly, it appears that the
Finespotted SnakeRiver Cutthroat population South Fork Fish
Creek, ‘identified asdepressed’, issurvivinginseverely de-
graded conditionsbased on the bank stability and bank distur-
bancethat arereportedinthe DEIS.”

Theagency also askedtheForest Serviceto* pleaseconsider
amore comprehensive assessment, and propose protection
strategiesintheFinal ElStomanage Colorado River cutthroat
trout and other cold-water fishspecies.” It saidthe DEI Sdid not
report monitoring datafor sensitive streamsthat aremanaged
for Colorado River Cutthroat, such asMiner Creek and Rock
CreekintheBeaver-TwinAllotment.

Judge gives NMFS more time to
complete BiOp — maybe

U.S. District Judge James Redden has given NMFS an
additional six monthsto completeaBiological Opiniononthe
Federal ColumbiaRiver Power System (FCRPS) (National
Wildlife Federation v. NMFS, 01-640-RE, D. Or.).

Butthejudgesaid hewasgrantingNMFS’ motion* subjectto
modification.” He ordered the partiesto discuss at a June 4
meetingtheramificationsof theservice’ songoing statusreviews
of salmonids.

NSO is separate subspecies: USGS

Mexican, California owls have similar makeup

The Northern spotted owl is a separate subspecies from
Californiaand M exican spotted owls, anew U.S. Geological
Survey hasconfirmed.

“Thestudy al so confirmsazoneof mixing between northern
and Californiaspotted owlsintheKlamath region of southern
Oregon, indicating amore northerly presence of California
spotted owl sthan previously thought,” USGSsaid.

Thesamestudy “a sofound nosignificant geneticdifferences
between Mexicanand Californiaspotted owls,” USGSsaid.

“Researchersfound no evidence, however, for the presence
of northern spotted owlsinthetraditional rangeof theCalifornia
spotted owl,” USGSsaid.
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Open space bond OK'd in Pima to support Sonoran plan

Inabigvictory for the Sonoran Desert Conservation Plan,
votersinPimaCounty, Ariz., overwhelmingly approved a$174
millionbond proposal to buy or otherwisepreservethousandsof
acresof desert land surrounding thecity of Tucson.

Nearly two-thirds of those at the polls approved the open
spacebondMay 18, after it drew endorsementsfromanunlikely
coalitionof environmentalists, devel opers, reators, government
officials, theNational Rifle Associationand University of Ari-
zonabasketball coach LuteOlson.

It passed as part of a package of $732 millionin six bond
proposalsfor new parks, hospital and court buildings, aregional
policeradio communicationssystemandthelocal sewer system.

Thevictory representsapolitical turnaroundfor theconserva-
tionplan, whichdrew fierce oppositionwhen county officials
introduceditinearly 2001 but hassincesnowballedinpopular-
ity. It comesasthe county seeksapproval fromtheFishand
WildlifeServiceof itshabitat conservation plantopreserveland
for 55vulnerablespecies.

It’ snot clear how muchlandthenew open spacebondwill buy
becauselocal land pricesarerapidly escal ating. Some support-
erssay it could net 50,000to nearly 100,000 acres. That would
represent adown payment onthehabitat conservation planthat
would preserve up to 440,000 acresover 50 years.

Supporters say the bond passage reflects avoter mandate to
preservelandasthecounty’ spopul ationgrowsat | east 20,000 per
year. Opponentssaid the approval showsthe power of money:
morethan$500,000incampaignexpendituresfor pro-bondforces
comparedtoafew thousand spent by theopposition.

“Wehitthewall,” said County Board of SupervisorsChair-
woman Sharon Bronson, in explaining voter approval of the
bonds. “ Aswe' regrowing, our quality of lifehasbeen deterio-
rating. .. A lot of peoplethought wewereapproaching thepoint
wherewecouldn’t sustai n our economic devel opment efforts.”

Therifleassociation sentits11,000 PimaCounty membersa
May 10 alert, urging support of the open space bond and a
companion parksbond spending $3.5million onanew shooting
range. Olson spokeonradio advertisementsextollingtheentire
bond package.

“Wehavesomeof thebest quail huntinginthecountry —three
speciesof quail,” said Todd Rathner, aTucsonresident whois
oneof 76 national NRA board members. “We' vegot terrific
whitetail deer hunting and decent muledeer hunting. Places
wherel usedtotakemy kidshunting, you can’t gothereanymore
...thegatesarelocked now.”

Supportershad* big shots” behindthem, includingsomeof the
community’ sleading devel opers, said abond opponent. Oppo-
nentssaid that biglandownerswould reap higher land values
from protection of open spaceparcelsnear their properties, or
fromsalesof their land.

“The poor people don’t have a chance. If you have
someonewithamillion dollarshe’ sgoing towinthe cam-
paign asopposed to someonewith $10in hispocket,” said
Ike Eychner, treasurer of acommitteethat opposed the bond
onthegroundsthat nearly 87 percent of thecounty’slandis
already government or I ndian-owned.

But the committee that backed the open space bond was
financedlargely by individuals, not special interests. Thevast
magjority of contributionsto Friendsof the Sonoran Desert were
$100or less, adding up to nearly $400,000, sai d Susan Shobe,
thegroup’ sdirector. Devel opersgave $82,000 of $114,000
rai sed by asecond committeesupportingall six bond proposals.

“Wehadthebigshotsandthelittleshots,” Shobesaid.

County Administrator Chuck Huckel berry, who helped hatch
theconservation planideainthelate 1990s, wontheneutrality of
theplan’ sleadingcriticinthebonde ection—theSouthern Arizona
Homebuilders A ssociation. The association’ sboard had been
preparedto spend money opposingthebonduntil Huckel berry met
withitandanswered many of thegroup’ sconcerns.

In a Feb. 24 letter to association president Edward
Taczanowsky, Huckel berry said asuccessful conservationplan
wouldleadtoissuanceof afederal Section 10 permit meaning
that individual homebuilderswould not becompletely respon-
siblefor complyingwith the Endangered SpeciesAct.

Futurelistingsof threatened or endangered specieswon'’t
affect growth beyond what’ sprescribedintheconservation
plan, Huckel berry wrote: “Hence, your membersareprotected
tothemaximumextent possible. ..”

Huckel berry al sowrotethat the county wishesto assemble
much of theplan’ shiological reserveasa“workinglandscape,”
preserving ranchinginstead of creatingapublic park. Heindi-
cated that the plan may not end up requiring conservation of
440,000 acres, because high-valueland protecting more spe-
cieswill get morecredit to offset mitigation requirementsthan
lower valueland. Finally, hetold thehomebuildersthat he sees
noneedto proposeadditional |and-useregulationsto carry out
theconservation plan—anideathat many environmental activ-
istsinthecommunity havepushedfor.

Environmentalists, meanwhile, wereprivately divided during
thecampaignover abondthat they publicly endorsed. Themain
reasonisthat to gain maximum support fromvariousneighbor-
hood groupsand other local government agencies, the county
government all ocated $62 million, or morethanone-third of the
$174millionbond, to purchasesof land not among thosethat
biol ogi stshavecall ed themost important toensureconservation
of the55 vulnerablespecies.

Someenvironmentaistswereprivately dismayedat thelarge
amountsof money all ocated to non-priority lands, although
Huckelberry said eventhoselandswould ultimately becredited
totheHCPby FWS. Thesymbol of thisdivisionwasaproposal
topay $12 millionto buy the 600-acre Sweetwater Preserve
parcel inthe Tucson M ountainswest of thecity thatisrichwith
saguaro cacti and washes, but otherwisedid not meritashigha
rankingfromscientistsasother lands.

Huckelberry said that thisparcel would beperhapsthefirst
land purchased by thebond money, becauseitsowner other-
wisecoulddevelopitvery quickly. But Jenny Neeley, south-
west associatefor Defendersof Wildlife, said beforetheelec-
tionthat her group believesits purchase could underminethe
larger conservationplan.

(Continued on next page)
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FWS panther data challenged by service’s biologist

|7-year service veteran files data quality challenge

A FishandWildlifeServicebiologistintheVeroBeachoffice
has petitioned his own agency to correct the record on the
Floridapanther.

Andy Eller, who hasbeenwithFWSfor 17 years, joinedwith
Public Employeesfor Environmental Responsibility (PEER) to
fileanInformation Quality Act (akaDataQuality Act) petition
withtheserviceonMay 4.

Eller and PEER say FW Shascontinued to usedatabased on
researchdoneby University of Kentucky biologist DavidMaehr,
whichrelieson panthers’ daytimehabits. Butignoring what
panthersdo at night necessarily excludessignificant portionsof
habitat, leavingit vulnerableto devel opment. A Scientific Re-
view Team contracted by the stateand FWS recently cameto
similar conclusions, and Maehr himself told ESWR that the
habitat model developed with hisdatashould bethrown out
(ESWR Jan, p. 16).

FWSiscurrently circul atingaConservation Strategy “ that fail sto
incorporateameaningful definition of habitat that encompasses
thelife-cyclerequirementsof thepanther, ineffect defaultingto
Maehr’ snarrow andinaccuratedefinition,” the petition says.

“Daytimecover, often associated withforest patches, isneces-

Bush (in Fla.) mulls manatee bill

FloridaGov. Jeb Bushisunder pressurefromenvironmental -
iststo veto legislation that would require the state to study
whether toincreaseboat speedsin Florida.

Thebillsclearedthestate Houseand Senateand areawaiting
Bush'’ ssignature, or veto. Thestate’ sDepartment of Environ-
mental Protection has not decided what recommendation to
maketo Bush.

Thebill wouldrequiretheFishand Wildlife Conservation
Commissiontoconduct a“ signageand boat speed assessment”
that wouldinclude* an eval uation of higher speedtravel corri-
dorsinmanatee zonesto determinethemost eff ective speedto
bal ance safeboating, recreational use, vessel operating charac-
teristics, and manateeprotection.” Inaddition, by July 1, 2005,
“thecommissionshall devel oprulesto definehow measurable
biol ogical goal swill beused by thecommissionwhenevaluating
theneedfor additional manatee protectionrules.”

Thecommissionalsowouldhavetoconduct astudy that “ shall
beused by thecommissioninitsmissionto providemanatees
with the maximum protection possible, whilealso allowing
maximumrecreational useof thestate’ swaterways.”

(Continued from previous page)

“It’ sapretty piece of land, but biologically speaking not
anywherenear thelist of top priorities,” said Neeley.

But DebbieHecht, president of the Tucson MountainsAssocia
tion, said that much of thebiol ogical coreareascontainedinthe
plan, whichhavehabitat for at |east fivevul nerabl especies, aren’t
facingimmediatedevel opment pressures. —Tony Davis

sary but not sufficienttosupportthepanther,” saysthepetition.“ A
widerangeof habitatsareused duringtimesof peak activity.”

Thesamecriticismshave been voiced by three of thefour
panther experts on the Panther Subteam of MERIT (Multi-
species/Ecosystem Recovery Implementation Team), which
was convened by FWS to design a science-based habitat
conservationstrategy. Maehr istheother panther expert.

Subteam member Jane Comi skey of thelnstitutefor Environ-
mental Modeling at the University of TennesseesaysFWS's
draft strategy “ containscontradictory material fromindepen-
dent scientistsand consultantson the Subteam. Thedraft also
containsmaterial added by the serviceafter our last meeting
without consulting the Subteam and doesnot i ncludethedefini-
tion of habitat we agreed to include at our last meeting.”
Comiskey believestheserviceshould not berepresentingthe
strategy asaSubteam document.

Almost two yearssincethe Subteam’ slast meeting, FWS
“has still not released the Conservation Strategy for public
comment, and the Subteam hasstill not beenallowedtoincor-
poratepeer-review commentsrel atedtohabitat, avail ablesince
November 2002 and February 2003,” Comiskey said.

FWSsaysitisplanningtoask for public comment sconona
habitat conservationtool to helpland-useplannersand devel opers
determinemitigationfor panther habitat|oss. Atthesametime, the
servicewill seek commentsontheConservation Strategy.

“Therewere peoplewho thought weweregoingtorelease
this,” said FWSspokesman Bert Byers. “ It wasour opinionthat
we wanted to take some of the best from the strategy and
incorporateitinthetool and releaseboth simultaneously.”

That way, said Byers, anyonewho wantsto comment onthe
documentscandoso. Askedwhy it’ staken solong, Byerssaid,
“Wewant to makesurethat we' vegot thisright.”

But Comiskey says*“thereisnojustificationfor circulating
known misinformation about panthersintheDraft Conservation
Strategy, when peer-review commentshavelongbeenavailable
that could put the Strategy on asound footing.”

Askedwhy hefiledthepetition, Eller said, “ Resol ution of this
debateisthekey tocounteringhabitat eval uation methodsusedin
section 7 consultationsthat ignorenon-forested habitats, reduce
thevalueof forested habitatsthat donotfitanarbitrarily defined
ideal, andthat stresshabitat quality over habitat quantity.”

Eller saidtheagency has* dodge[d] theissueof establishing
ajeopardy thresholdfor 10yearsand deliberately manipul ate[d]
dataandinformation these past four yearsto paint an overly
optimistic pictureof thepanther’ ssituation.”

Healsosaid hehasnot beenallowedtowork onpantherissues
sinceearly 2003, whenhetriedto convinceasupervisor tosupport
ajeopardy conclusionfor aBiological OpinionontheMirasol
developmentinsouthern LeeCounty. Eller sayshewasthreatened
withapoor performancereview if hewroteajeopardy opinion, and
wassubsequently removedfromtheproject.

“Ultimately, thedecisiontofilethepetitionrested onwhether
or not | could stand by muteand watch politicstrump science
while development gnawed away at the remaining panther
habitat,” Eller said.
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Judge keeps pesticide no-spray zones
for salmon streams in Northwest

A federal judgehasleftin placean order that prohibitsthe
spraying of certain pesticidesnear salmon-bearing streamsin
thePacific Northwest.

Chief U.S. District Judge John C. Coughenour denied a
reguest by pesticide manufacturersand farming groupsto sus-
pendtherestrictionspending appeal totheNinth Circuit (Wash-
ington ToxicsCoalitionv. Environmental Protection Agency,
01-132C, W.D. Wa.).

Thejudgesaidtheintervenors evidenceof economicharmwas
irrelevant. Heal so said thegroupsshould direct their concernsto
EPA.“[1]f EPA hadexpendedasmucheffortincompliancewiththe
ESA asit hasexpendedinresistingthisaction, thelawsuit might
havebeenunnecessary,” Coughenour said.

InJuly 2002, Coughenour ordered EPA to consult withthe
National MarineFisheriesServiceontheeffectsof morethan 50
pesticideactiveingredientson salmon.

Regardingthegrowers’ and manufacturers’ concernthatthe
restrictionsareunclear, thejudgesaid, “ theCourt againemphasizes
that because the January 22, 2004 order enjoined EPA from
authorizingtheunrestricted applicationof certain pesticideactive
ingredients, itisEPA’ sduty to provideindividual pesticideusers
withcomprehensiveinstructionsastotheOrder’ sscope.”

TheWashington State Farm Bureau argued that thejudge
“failedto properly consider theharmthat bufferswill cause
farmersandranchersor therippleeffect they will haveonthe
state’ srural communitiesand agricultural economy,” WSFB
saidinaMarch 17 newsrel ease.

Thepesticideandfarmgroupswill continuetheir appeal inthe
Ninth Circuit, which earlierin May declinedtoissueastay of
Coughenour’ sorder. Briefingwill begininJune.

Murrelets declining, says report
prepared for FWS status review

A report by aconsulting firm hired by theFishand Wildlife
Servicehasconcluded that marbled murrel et populationsin
Washington, Oregonand Californiahavecontinuedto decline.

FWSwill consider thereportincompletingitsfive-year status
review of themurrelet.

“Thegood newsisthat several threats, including theannual
rate of habitat | 0ss, |oss of occupied sitesdueto survey error,
and mortality fromgill-net fishing, appear tohavebeenreduced
sincethespecieswaslistedin 1992,” thereport, prepared by
EDAW Inc.,said. “ Theseimprovementswill helptosiow the
rateof declineand lengthenthetimeto extinction.”

Populationdeclines* arerel ated mainly to historic and ongo-
ing nesting habitat lossand low breeding success (dueto high
predationrel ated to reduce quality of remaining nesting habi-
tats),” thereport said.

Most birds*” areleft with small, isolated standsof ol der trees
for nesting,” and arejust strugglingtoremainviable. Birdsin
M endocino County, and SantaCruz and San M ateo counties
“facepotential extinctioninthenext century.”

Judge gives go-ahead to Bayport
terminal in CWA, NEPA case

The Port of Houston can proceed with construction of the
Bayport Container and Cruise Terminal, whichwill resultinde-
struction of 146 acres of wetlands, afederal judgeruled May 5
(City of Shoreacresv. Waterworth, H-03-2443, S.D. Tex.).

Only 19.7 acresof that total weredeemed jurisdictional by
theCorps. TheCorpsconcludedthat 126.7 acresonthesiteare
hydrologicallyisolated,andU.S. District JudgeV anessaGilmore
deferredtotheCorps’ decision.

The judge also agreed with the Corps and other federal
agencies, including FWSand EPA, that the Port’ smitigation
planwouldbeadequateevenif all 146 acreswerejurisdictional .

“Themitigation effortsincludewetlandscreation, wetlands
enhancement, prairieenhancement, and uplandspreservationat
the 174-acre Memorial Tract adjacent to Armand Bayou,
preservation of the 456-acre BananaBend Tract onthe San
Jacinto River, and preservation of 500 acresof coastal prairie
withinthe CypressCreek watershed,” Gilmoresaid.

Thejudgerg ectedtheplaintiffs argument that theCorpsdidnot
properly consider “ overland sheet flow” —rainfall that flowsover
land—indeterminingwhether thewetlandswerejurisdictional.

In afootnote, Gilmore gave the nod to two Fifth Circuit
decisions, Ricev. Harkenand Inre: Needham, in concluding
that the Clean Water Act “doesnot extend to watersthat are
neither navigablewatersnor truly adjacent tonavigablewaters.”

“IntheFifth Circuit, controllingauthority hol dsthat the CWA
does not cover waters that are isolated or separated from a
navigablebody of water, suchasthese.”

Gilmorealsofoundthat the Corpsdoesnot haveto examine
analternativeaspracticableif is“unavailable.” Theplaintiffs
saidtwo other | ocations, Shoal Point and Pelican|sland, should
havebeenlooked at asalternatives.

Intheend, thejudgecalledtheplaintiffs claims*ablunder-
busssalvoof quibbles.”

Sparrow critical habitat decision stands

TheD.C. Circuit Court of Appealshasgranted the Fish and
WildlifeService smotiontovoluntarily dismissanapped involving
critical habitat revisionfor the Cape Sableseasidesparrow.

Thecourt’ sdecisionleavesinplaceanopinionby U.S. District
JudgeRosemary Callyerthat foundthe ESA givesFWSdiscretion
“astorevisingacritical habitat designation, but that the[ Adminis-
trative Procedure Act] requiresreasonabletimelinessoncean
obligationtoundertakearevision attaches’ (Biodiversity Legal
Foundation v. Norton, 285 F. Supp. 2d 1, (2003) ).

Collyer foundthat theclock begantotick ontheservice' sduty
toreviseCHwhenitstatedinal999recovery planthatthesparrow
designation* requiressignificant review andredesignation.”

Plaintiffs attorney EricGlitzensteinsaidthat tohisknowledge,
Collyer' sSept. 30,2003, opinion*“isthefirsttimeacourt hasfound
that aRecovery Plan createsanenforceablelegal duty.”

Meanwhile, Collyer hasordered FWSto start work onthe
proposed revision by Oct. 1, 2005, and completeit by Oct. 24,
2007.
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