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Corps requests comments
on new NWPs, conditions
Prohibition on filling in 100-year floodplain dropped

The Army Corpsof Engineershas proposed anew batch of
nationwide permitsand general conditions, kicking off acom-
ment periodthat will rununtil Nov. 27.

The42-pageFederal Register document waspublishedwith
littlefanfare— abrief pressreleasefromthe Corpswastheonly
announcement— and it garnered nary amentioninthenational
press, despitethepermits’ importanceto homebuilders, sew-
agedistricts, mining companies, farmersand many others.

The Corpssaid it had revised the text of the NWPs, general
conditions and definitions to make them “ clearer [and] more
concise, andcanbemoreeasily understood by theregul ated public,
government personnel, andinterested parties, whileretainingterms
and conditionsthat protect theaguaticenvironment.”

Most of the NWPs are the same, the Corps said. But the
Corpsalsomadeimportant changesto someof themost widely
used permits and general conditions, and proposed six new

(Continued on page 2)

Kessler upholds fire plan
counterpart regs, remands
lynx threatened listing

A federal judge has upheld alternative ESA consultation
proceduresthat allow theForest Serviceand BLM todetermine
themselveswhether National FirePlan (NFP) projectsarelikely
toadversely affect listed speciesor their critical habitat (De-
fenders of Wildlife v. Kempthorne, 04-1230 GK, D.D.C.).

Theplaintiffshad argued that the procedures, containedin
regulationsissued in December 2003, violatethe ESA, APA
and NEPA.. Under theregs, the resource agencies can avoid
engagingin consultationwith FWSor NM FSontheimpact of
NFPprojects.

ButU.S. District Judge GladysK esslerinWashington, D.C.,
concludedthat giventheambiguouslanguageinthe ESA, the
regulationswerenotillegal.

“TheESA languageat issuereqguires’ consultation’ onprojects
that might affect ali sted species, butleavesroomfor the Secretary
[of Interior or Commerce] to determine how, precisely, that
consultation should occur,” Kessler saidinaSept. 29 opinion.

(Continued on page 4)
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New NWPs proposed

(Continued from page 1)

permits: NWPA: Emergency Repair Activities(for structuresor
fillsdamaged by storms, floods, firesor other discreteevents);
B: Dischargesinto Ditchesand Canals; C: Pipelineinspections
andrepairsdesignatedtime-sensitiveby DOT; D: Commercial
Shellfish AquacultureActivities; E: Coal Remining Activities;
and F: Underground Coal Mining Activities.

Perhapsthemost prominent changewastheCorps’ decisionto
alow above-gradefillsinthe100-year floodplain. General Condi-
tion 10, adopted in 2002, prohibitsthe use of NWPs 39, 40, 42,
43, and44for dischargesof dredged or fill material inwatersof the
U.S.thatresultin® permanent above-gradefill swithinmapped 100-
year floodplainslocated bel ow headwaters.” Withtheexceptionof
NWP43, theconditional so prohibited thesameuseof theNWPs
infloodwaysaboveheadwaters.

TheCorpssaiditwasproposingtoabandonthat condition*to
harmoni zetheNWP programwith FEM A’ sfloodplain manage-
ment programs.” Management of floodplaindevelopment“is
more appropriately achieved through stateand local govern-
ment land use planning, which can addressimpactsto boththe
aquaticandterrestrial componentsof 100-year floodplains,” the
Corpssaidinthe Federal Register.

Besides, the Corpssaid“ adverseeffectsto publicinterest
review factors, especially floodplainval uesand flood hazards’
would beevaluated during the Preconstruction Notification
review processfor thosefive NWPs, whichauthorizeresidential
and commercial development (39), farming (40), recreation
(42), stormwater management (43) and mining (44).

TheNationa WildlifeFederationwassharply critical. “ Per-
mitting moredestruction of wetlandsinfloodplainswill only
invitemoreflooding and damageto property whileputtingmore
peopleand property inharm’ sway,” said Julie Sibbing, NWF
Senior Program Manager for WetlandsPolicy.

NWFalsodidn’tlikeproposed languageremoving there-
guirementinNWPs39, 43 and 44 that permit applicantssubmit
“awrittenavoi danceand minimizati on statement and acompen-
satory mitigation proposal with[their] PCN.” Instead, district
engineerswill review PCNs“to ensurethat all practicableon-
siteavoi danceand minimization hasbeenaccomplished.” They
then havetheoption of requiring compensatory mitigation“to
ensurethat theauthorized activity resultsinminimal adverse
environmental effects,” theCorpssaid.

TheCorpsalsoisasking for commentsonwhether to estab-
lishanacreagelimitfor NWP 21, whichauthorizessurfacecoal
mining operationssuch ascontour mining, mountai ntopmining

Note to subscribers:

For purposesof renewing your subscription, thisissue
correspondsto August 2006 (Vol. 11, No. 11). Soif
your subscriptionexpiresin August, thenthisisyour final
issue. If it expiresin September, thenthenext issue(Oct.
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SteveDaviesat steve@eswr.com

andareamining. Thecontroversial and oft-litigated permit has
been atarget of environmental groupsand property ownersin
Appalachianstates, especially West Virginia, wherethemoun-
tainsarelopped off to exposerich seamsof coal . Much of the
excessmaterial fromtheprojectsendsupinwaterwayshbel ow.

“These types of mining frequently result in excess spoil
material being created that may not safely beplaced back onthe
minesite,” the Corps said. “ Other permanent impacts may
include permanent stream diversionsand/or rel ocations, fill for
coal processing plants, and coal processing wasteareas. Tem-
porary impactstowatersof theUnited Statesfrequently include
temporary streamrelocations, road crossings, and sediment
ponds. Surfacecoal mining activitiesmay a soinvolvedistur-
bancesto stream channels. Coal depositsunderliemany streams
at shall ow depths and mining activitiesroutinely divert and
rel ocatewatercoursestoremovethecoal .”

TheCorpsalsoisproposingto* removetheprohibitionagainst
permanent sidecasting of excavated material intowatersof the
United States, wheretheexcavated material resultsfromtheditch
reshapingactivity. Incaseswheretherearejurisdictional wetlands
or other watersnext totheditchto bereshaped, thisprohibitionis
likely tocausemany landownerstomaintaintheditchatitsoriginaly
designed configurationtoqualify fortheexemption.”

One change that appears more protective of the aquatic
environmentistheCorps' proposal to modify thedefinition of
“lossof watersof theUnited States” toincludethe“filling or
excavating of ephemeral streambeds.” A 300linear foot limit
now existsonthelossof perennial or intermittent streams.

“By applyingthesamethreshol dsandlimitstoimpactsresult-
inginthelossof intermittent and ephemeral streams, it will not
benecessary toidentify which streamreachesareintermittent
andwhichareephemeral,” the Corpssaid.

District engineers, however, canwaivethelimitsfor ephem-
eral andintermittent stream beds, but must put thewaiversin
writing. Nosuchwaiver can begrantedfor perennial streams.
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Judge tosses lawsuit challenging nationwide permits

TheArmy Corpsof Engineersactedwell withinitsauthority
under the Clean Water Act whenitissued and then reissued
nationwidepermitsand general conditionsthat allow thefilling of
wetlands (Nat’| Ass'n of HomeBuildersv. U.S. Army Corps
of Engineers, 00-379 RJL, D.D.C.).

That wastheconclusionof U.S. District JudgeRichard Leon
inaSept. 29 opinionthat appearedtobringtoanend asix-year-
oldlawsuit challenging myriad aspectsof the Corps’ NWPs.

It's not clear what would have happened if Leon had ruled
otherwise, sincetheCorpsjust proposed anew batchof NWPsand
generd conditions,whichwill bevaidforfiveyearswhenfindized.

Attheleast, however, it may makeindustry groupsthink twice
beforefilingyet another legal challengetothelatest nationwides,
which were proposed by the Corps just days before Leon’s
decision (seepagel).

“A review of therecord makesit clear that the Corps has
adequately explaineditsreasoning behindtheissuance[in2000]
andre-issuance[in2002] of theNWPsand GCs,” Leonsaidin
rejectingtheplaintiffs' Administrative Procedure Act claim.
“WhiletheCorps' reasoning may beunnecessarily lengthy, itis
reasonabl e, supported by thefacts, anditsexplanationclearly
and adequately laysout the‘ path’ of theCorps’ logic, andthat
logichasbeenadequately explained.” Therefore, heconcluded,
theCorpsdid not act “arbitrarily and capriciously.”

Theplaintiffsalso claimed that the Corpsneeded to define
“minimal adverseenvironmental effects’ and abuseditsdiscre-
tion by not analyzing theeffectsof theNWPsonaregional basis.

The CWA's Section 404(e) says the Corps “may” issue
general permitscoveringactivitiesthatare” similarinnature, will
causeonly minimal adverseenvironmental effectswhen per-
formed separately, and will haveonly minimal cumulativead-
verseeffect ontheenvironment.”

TheCorpsarguedinresponsethatit did not haveto definethe
term, and that adefinitionwould beimpossibletocraft giventhe
diversity of thenation’ saquatic environments.

Leonagreed.

“What isaminimal environmental impact in Arizona, for
example, will not be the same as the effect as the bayous of
Louisiana. Thus, the Corpshasreasonably articulateditsrea-
soning behind the promul gation of theNWPsand the GCsand
that reasoningissupported by therecord.”

Notice-and-comment requirements followed

L eonalsoruledthat thecomplainantswerenot blindsided by
the final NWPs that were issued. They claimed that some
changesinthefinal NWPswereso drasticthat they werenot
givenafair chanceto comment.

“WhiletheNWPsthat weremodified, issued, and re-issued
are not exactly the same as the proposed NWPs eventual ly
issued and re-issued, they donot havetobeidentical inorder to
bealogical outgrowth of theproposals,” Leonsaid.

Exampleshecitedwerelower acreagelimitsfor construction
of new stormwater management facilitiesfor “ singleand com-
plete” mining projects.

“ Allinterested partieswereawarethat thefina NWPsand GCs
wouldbemoreprotectiveof theenvironment andthewatersof the
United States; hence, amore protective NWPor GCs[sic] isa
logica endpoint, especidly cons deringthefact that theobj ectiveof
theCWA is‘torestoreand maintainthechemical, physical, and
biological integrity of thenation’ swaters.” ”

Leonalsothrew outtheplaintiffs' attempt tobring back nation-
widepermit 26, acatch-all permit that authorizedfillingof upto 10
acres of isolated or nontidal waters. The Corps reduced that
thresholdtothreeacresin 1996 befored iminating NWP26infavor
of activity-specificpermitswithahaf-acrelimit.

NWP26“hasalready expired and anexpired permitis‘null
andvoid,’ ” Leonsaid.

Leon finds for government on remaining claims

Thejudgequickly dispensedwithabevy of other claims. Hesaid
theCorpshadreasonably explaineditsdecisionstolower thelimit
onfill toahalf-acreandthepreconstructionnotificationthreshold
to 1/10th of an acre. He found that the Corps had adequately
explainedwhy NWP29shouldapply only tosingle-family homes.
(TheCorpscombined NWP29withNWP39initslatest proposal;
thenew NWPwouldcover al residential construction.)

L eonagreed withthe Corpsthat hard rock/mineral mining
andaggregateminingactivitiesaresimilar enoughtojustify their
coverageunder oneNWP (NWP44). Heal so concluded that
theCorpsisauthorized by the CWA torequiremitigationof the
lossof wetlandswiththecreation of vegetated buffers.

LeonsaidtheCorps’ decisionto prohibittheuseof certain
NWPsinthe 100-year floodplain was reasonable, givenits
concernsabout flood damages. He al so noted that the Corps
had eliminated the PCN requirement for NWPs 12 and 14
below headwaters* andfor theuseof NWPs12, 13, 29, 39, 40,
42,43, and 44 intheflood fringeabove headwaters.”

Theplaintiffsal soarguedthat theNWPsdid not comply with
the Supreme Court’ s2001 decisionin Solid Waste Agency of
Northern Cook County v. U.S. Army Corps of Engineers,
531 U.S. 159 (2001).

“[WT1hile plaintiffs are correct that the Supreme Court’s
decisionin SWANCC makesclear that the Corps’ regulatory
jurisdictionislimited to ‘ waters of the United States,’ this
holdingisirrelevant totheinstantissue,” thejudgesaid. “As
defendant rightly notes, abody of water does not become a
‘water of theU.S.” and comewithinitsregulatory jurisdiction
because of an NWP; rather, the NWP simply specifies the
permit criteriafor bodiesof water that arealready withinthe
Corps regulatoryjurisdiction.”

Theplaintiffsalso contended that the Corps' issuanceof the
NWPswascontrary totheintent of Congresstocreatea” stream-
lined” systemof general permits. But nowhereinthelaw doesit say
thattheSecretary of theArmy “ must enact NWPsthat * streamline’
the “ authori zation of minimal effectsprojects,” Leonsaid.

“Whileefficiency inthegranting of permitsfor projectsis
acorollary of theissuance of NWPs, efficiency does not
drivethecreation of the NWPs— protecting the environ-
ment does,” hesaid.
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Counterpart fire regs 0K’d

(Continued from page 1)

“Giventheinvolvement of the servicesinthecreation of an
[Alternative Consultation Agreement (ACA)] andtheoversight
they retainover action agencies[subject] toone, aswell astheir
power to suspend or terminateapoorly administered ACA, the
servicesretainanimportant and ongoingroleinevaluatingthe
environmental consequencesof National FirePlanprojects. As
aresult, thecourt cannot find that thecounterpart regul ationsare
inconsistentwiththeESA’ s* consultation’ requirement.”

Kessler also upheldthevalidity of theregulationsunder the
Administrative ProcedureAct and the National Environmental
Policy Act.

Thedecisionwassignificant notonly foritshol dingbut because
of who issued it. As afederal judge, Kessler has never been
reluctanttoruleagainst thefederal government.

Threeyearsago, sheordered the Army Corpsof Engineersto
lower water levelsontheMissouri River to protect endangered
species, andthreatened toimposehefty finesif they did not. The
Corps refused to follow her order, however, citing what it
claimedwasaconflicting rulinginNebraska. Ultimately, the
matter wassettledinthe Corps’ and bargeinterests' favor by a
Minnesotajudgeappointed by amulti-districtjudicial council.

Inthepresent case, theenvironmental plaintiffswereableto
get Kessler asthejurist by amendingacomplaint already inher
court that sought review of FWS' sdecisiontolistthe Canada
lynx asthreatened, not endangered.

Thegroupsarguedthat thelegal issueswererel ated because
fireprojectsinlynx habitat would be allowed to go forward
moreeasily withthecounterpart regul ationsin place.

Asshehasinpreviousrulings, Kessler foundfor theplaintiffs
ontheir lynx claim. Thejudgesaid FWSdid not comply with her
2002 order requiring the serviceto reconsider its 2000 rule
listingthelynx asthreatened.

In that rule, FWS said the Northeast, Great Lakes and
Southern Rockies regions did not constitute a*“ significant
portion” of the lynx’ s range, so therefore the lynx was not
endangered.

Twoyearslater, Kess er foundthat conclusionwas* arbitrary
and capricious’ and ordered FWS*“[a]taminimum, [to] explain
suchaninterpretationthat appearstoconflictwiththeplainmeaning
of the phrase ‘significant portion.” " Defenders of Wildlife v.
Norton, 239 F. Supp. 2dat 19 (D.D.C. 2002) (Lynx I11).

FWScameback withanew rulein July 2003 that retained the
threatened designation but still did not address the specific
guestion posed by Kessler.

“Therecanbeno questionthat theagency’ sprimary duty on
remandwastoexplainitsearlier finding that thecourt heldtobe
inconsistentwiththeESA: that theNortheast, Great L akes, and
Southern Rockies, three of thefour regionsthat thelynx has
historically popul ated, donot ‘ collectively’ constitutea’ signifi-
cant portion’ of theanimal’ stotal rangewithinthecontiguous
United States. Nevertheless, inthecourseof atwenty-fivepage
Remanded Determination, FWSpresentsno coherent explana-
tionforthat finding. I nstead, FW Saddressesanissuethat isboth
conceptually and semanti cally distinct fromtheoneremanded:

whether thelynxisindanger of extinctionthroughout asignifi-
cant portionof itsrangewithinthe Northeast, Great L akes, and
SouthernRockies.”

Thejudgequoted FW Shiol ogi stswhowhowereworried that
theservicewasnot following her instructions.

“l amstill concernedthat thisnew directiononthelynx remand
isnot what thejudgeordered,” FWShiol ogist L ori Nordstrom
saidinaJune19, 2003, email.

SaidKessler: “Where, ashere, anagency hasutterly failedto
abideby thetermsof aremand order, asecond remand isthe
only appropriateremedy.”

Shedid not set adeadlinefor when FWSmust returnwitha
new explanation.

Counterpart regs comply with ESA, judge says

But onthebigger question, Kessler found no basisto con-
cludethat the counterpart regsviolatethe ESA’ sconsultation
requirements.

Theplaintiffshad arguedthat theregulations* allow action
agenciesto ' bypass’ theservicesentirely onany projectwithin
theNational FirePlan,” shenoted. “ Thissimply isnot thecase.
Pursuant totheregul ations, an action agency must developand
implement an Alternative Consultation Agreement together with
oneor both of theservicesbeforethat agency canbeauthorized
tomake[Not Likely to Adversely Affect] determinationson
[NFP] projects.”

“A definition of ‘consultation’ is not provided in
[Section 7(a)(2)], nor elsewhere in the ESA.
Furthermore, Section 7 is completely silent on
both the mechanics and details of the ‘consulta-
tion’ it requires. Here, Congress has not ‘spoken
to the precise question at issue,” Natural Re-
sources Defense Councilv. Browner, 57 F.3d at
1125 (D.C. Cir 1995), but has instead ‘left a gap
for the agency to fill.” Chevron U.S.A. Inc. v.
NRDC, 467 U.S. at 843 (1984).”

—U.S. District Judge Gladys Kessler

Theservicesal soretaintheauthority toterminate ACAsif
they determinethey’ renot workingwell enough, shesaid.

Kessler saidthat if theplaintiffs' positionwere“takentoits
logical conclusion, [it] would require the court not only to
overturnthecounterpart regul ations, but alsotoinvalidatethe
very default Section 7 consultation proceduresthat havebeenin
effect since1978 onwhichplaintiffsrely.”

Theplaintiffsargued that Section 7 requires consultation
between theaction agenciesandtheservices* on*any project’
to ‘insure’ that listed species are not jeopardized or critical
habitatisnotimpaired,” Kessler noted.

But under that “ default consultationregime,” theactionagen-
cies have the soleresponsibility for determining whether a
proposed action“ may affect listed speciesor critical habitat.”

(Continued on next page)
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Downlisting, delisting recommended for Calif. species

TheCenter for Biological Diversity andtheFishandWildlife Serviceagree.

Y es, youread that right. CBD, whichusually hasnothing good to say about the service’ slisting
decisions, agreeswith FWSthat three Californi aspeciesaredoing better and deserveto havetheir
listing statusdowngraded.

Just to show that theworld’' snot spinning off itsaxis, however, CBD and FWSarestill at odds
about the service’ splansfor 10 other speciesinthe Golden State.

CBD issupportingthedelisting of theisland night lizard and thedownlisting to threatened of least
Bell’ svireoandtheCalifornialeasttern.

“Today’ sproposal showshow well the Endangered SpeciesActisworking,” said CBD Policy
Director Kieran Suckling. “ Critics of the [ESA] are dead wrong when they say speciesaren’t
recovering. Thelizard, vireo and ternarejust afew of the hundreds of endangered specieswith

CBDsadit“strongly op-
poses’ deligtingof thebeetle
andChorroshoulderbandsnall
and thedownlisting of the
Morro shoulderband snail
and Smith’ sbluebutterfly.

FWS sreviewsshowthat
it“doesnot know what [the
species | populationsizeis,
does not know what the
populaiontrendis,andhas
notestablishedscientificre-
covery criteriaor goals,”

soaring populationnumbers.”

FWS issued results of five-year status reviews for 12 species in California. The reviews
recommended delistingthelizardandthevalley elderberry longhornbeetle, and downlisting Smith’s
bluebutterfly and M orro shoulderband snail, in addition to thetwo mentioned above.

FWSrecommended no changein statusfor western snowy plover, Kneeland prairie pennycress,
Hidden Lakebluecurls, SantaCruz | androckcress, San Francisco garter snakeand giant garter snake.

CBD said. “Inthecase of
Smith’ sbluebutterfly, the
five-year review statesthe
habitat isknownto bede-
clining and the species
probablyisaswell.”

Garter snake won’t be listed
U.S. range not “significant” enough

Thenorthern Mexican gartersnakehaslikely
disappeared from 85-90 percent of itshistorical
rangeintheUnited States, dueto myriadfactors,
FWS said Sept. 26.

Thesnake’ spopulation hasdeclined dueto
the loss and degradation of habitat caused by
poorly managed livestock grazing, residential
and commercial construction, roads, theintro-
duction of non-nativespecies, and the* substan-
tial declineof primary nativeprey species, such
asleopardfrogsand nativefish,” FWSsaid.

Buttheservicesaiditwasnot proposingtolistthe

species, becauseit doesn’ t know enough about thesnake' sstatusinMexico, and
theU.S. portionof itsrangeisnot significant enoughtowarrant protection.

“[B]ased ontheinformation availableconcerningthethreatsin Mexicowe
cannot concludethat thesubspeciesislikely to becomeendangered throughout
itsrangein Mexico. Althoughweacknowledgethat several threatsareaffecting
thesubpeciesinthe United States, we have determined that the portion of the
subspecies’ rangeinthe[U.S.] doesnot constituteasignificant portion of the
rangeof thesubspeciesor aDPS.”

TheCenter for Biological Diversity, however, notedthat theserviceacknowl -
edged severethreatstothespeciesinMexico.” Many speciesof wildlifehavebeen
protectedintheU.S. despitetheir occurrenceinother countries, includingthegray
wolf, grizzly bear, orca, and Canadalynx,” CBD said. Thus, thesnakecouldhave
been listed inthe U.S., “whereit is undisputed that the speciesis headed for
extinction. Whatisparticularly disturbing...isthat FW Srecognizedthat the[ snake]
isalsoseverdly threatened by multiplefactorsinMexico.”

(Continued from previous page)

“The services play no role whatsoever in that threshold
determination; if an action agency concludesthat aproposed
action will have no effect on alisted species, it is under no
obligationtoconsultwiththeservices.”

If theplaintiffs’ interpretationiscorrect, “thisprocedure
wouldbeinvalid becauseit doesnot mandate consultationon
each and every federal project,” Kessler said. “However,
because Congressreviewed thedefault consultation procedures
in1978, and passed ESA amendmentscodifyingthem, thecourt
must concludethat Congressintendedtoallow actionagencies
toinitially evaluatethepotential environmental consequencesof
federal actionsandto moveforward onmany of themwithout
first consultingtheservicesif they concludedthat they had ‘ no
effect’ onlisted speciesandtheir critical habitat.”

“Plaintiffs’ broadinterpretation of theterm* consultation’
doesnot comport either withthe plain meaning of theESA or the
legidativeintentunderlyingit,” thejudgeconcluded.

Inafootnote, she” note[d] thatinresponsetothegovernment’s
argument onthispoint, plaintiffsmerely statethat thevalidity of

thedefault procedures’ arenot under review inthiscase' and
that they * havenot challenged thosel ongstanding procedures.’
... They offer nosubstantiverebuttal .”

Kesdler alsodistinguishedthelitigationbeforeher fromacase
inthe Western District of Washington, which resultedin an
i njunction prohibiting EPA fromavoiding consultation on pesti-
cide use (Wash. Toxics Coal. v. U.S. Dep’t of the Interior,
04-1998, W.D. Wa.; ESWR Sept. 22, page 1).

“WhileWashington ToxicsCoalitionand thiscase present
similarissues, thecourt findsit distinguishablefor at | east two
reasons. First, theplaintiffsin[that case] challenged acom-
pletely different set of counterpart regul ations, based onavery
different administrativerecord, thantheregulationsand record
under review here. Second, and moreimportantly, thecourt was
compelledtoreachitsconclusion... by Ninth Circuit precedent
that issubstantively different fromthe caselaw interpreting
Chevroninthisjurisdiction. Theprevailinglaw intheD.C.
Circuit overwhelmingly supports the proposition that the
secretary’ sconstruction of ambiguousstatutory language must
stand solong asitisreasonableand permissible.”
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Data on wolverines sufficient to require full-blown status review

Federal judge in Montana says FWS$
set bar too high for 90-day finding

TheFishandWildlife Servicehad enoughinformationthree
yearsagotomakeapositive 90-day finding onapetitiontolist
thewolverine, Chief U.S. District JudgeDonaldMolloy saidin
anopinionand order issued Sept. 29 (Defendersof Wildlifev.
Kempthorne, 05-99-M-DWM, D. Mont.).

Theplaintiff environmental groups” presented substantial
information” about threespecificthreatstothe continued exist-
enceof Guloguloluscus, “thelargest terrestrial member of the
weasel family,” thejudgesaid: “ 1) thelossof almost all of its
historicrange; 2) increasing human encroachmentintothewil-
dernesswherewol verinesdenandreproduce; and 3) thegenetic
i solation of wolverinesubpopulations.”

“Thepetitioner doesnot haveto present conclusiveevidence;
thepetitionneed only present substantial scientificinformation
that would |ead areasonabl e personto believelisting may be
warranted,” Molloy said, citing adistrict court decision out of
Oregon that concluded FWS should have issued a positive
finding on a petition to delist the L ost River and shortnose
suckers (Moden v. USFWS, 281 F. Supp. 2d 1193, D. Or.
2003; see ESWR Sept 03, page 9).

That doesn’t mean thewol verineshould belisted, Molloy
said. But“itdoesmeanacloser look isrequired.”

FWShad*“ disparaged” apublished articleby wildlifebiolo-
gist Howard Hash for “ assert[ing] that anecdotal information
must becorroboratedinorder for theinformationto beconsid-
eredsubstantial,” thejudgesaid.

FWSreliedonaninternal memorandumthat definedthestandard
for“substantidity,” but Molloy said, “thecontrallinglawissetforth
infederal regulationsand statutes, notininternal FWSmemos.
Moreover, FWSoverlooksportionsof thememothat contra-
dictitsposition. Thememo statesthat ‘ information provided by
individual swith demonstrated expertiseintherel evant subject
areacanalsogenerally beconsideredreliable.””

The memo “further statesthere should be countervailing
informationto cast doubt onapeer-reviewed publication,” the
judgesaid. FWS, henoted, “ doesnot question Hash’ squalifi-
cations, [] nor doesit present countervailinginformationfrom
other expertsinthefield. Rather, FWSselectively citesfroman
internal memoto concludethat thehistoricrangeinformationis
inadequateand not substantial .”

Theserviceal so had contended that the plaintiffshad been
unableto providereliabledataonthewolverine shistoricrange
“inaccordancewith FWSstandards,” Molloy said.

“Notably, the[service’ 5] published finding acknowledges
that thewol verinenolonger inhabits Col orado, Maine, Michi-
gan, Minnesota, New Hampshire, New Y ork, North Dakota,
Wisconsin,andUtah. Y et, thefindingrationalizesthat theextent
of thehistoricrangeisunknown. Tofollow FWS' sreasoningto
itslogical conclusion meansthat thelossof historical rangecan
never beafactor inan ESA wolverinedetermination because
therewill never beconclusivedatathat delineatesthehistoric

rangeof thewolverine.”

Molloy a socriticized theservicefor subjecting another study
to a too-stringent standard. A 2001 study by Kimberly
Heinemeyer and two co-authorsrelied on aerial surveysto
concludethat “ winter recreational use, particularly snowmobile
and heli-skiing, may be having potentially severelocalized
habitat impactsonwolverines.”

“FWSfaultstheHeinemeyer study becauseitisfocusedona
‘limited area —theGreater Y ellowstoneregion. However, are-
view of thestudy showsthescientistsconducted aerial surveysin
nine sampling areas in southern Montana, eastern Idaho, and
westernWyoming,” Molloy said.“ Theonly significant remaining
popul ationsof wol verines| eftinthecontiguousUnited Statesare in
Montana, |daho, and Wyoming.”

Thejudgedid not set adate certain by whichtheservicemust
completethe 12-month finding and decide whether to propose
listing of thewol verine. But unlessFW Sappea s—unlikely, sinceit
wouldnotwanttheNinth CircuittoaffirmMolloy’ sstandard—it
lookslikeitwill havetoget crackingonastatusreview.

“ Everythingweknow about thewolverinetdl | susthat thisspecies
isunder siegefromtrapping in Montanaand habitat disruption
throughoutitsentirerange,” said Earthjusticeattorney TimPreso,
whorepresentedtheplaintiffs.“ Thiscourtrulinggivesthewolverine
afightingchance.”

Inadditionto Defenders, plaintiffsinclude Friendsof the
Clearwater, Conservation Northwest, andtheK lamath-Si skiyou
WildlandsCenter.

Congress works to pass... anything

Inthecategory of legidationthat haslittlechanceof becoming
law, or which hasbecomelaw butwill havenodiscerniblereal -
worldimpact, two examplesfrom Congressdeserve mention.

The House of Representatives voted 231-181 Sept. 29 to
passH.R. 4772, whichwould allow buildersand other |and-
ownerstofilesuitinfederal courtwhentheir plansarefrustrated
by local government.

Thebiggest supporter of thelegislation, which hasaslim
chanceof passageinthe Senateduring theimpendinglame-duck
session, istheNational Associationof HomeBuilders. Thehill
isopposed by dozensof environmental groups, the National
L eagueof Cities, 36 attorneysgeneral, theU.S. Conference of
Mayors, National Associationof Counties, National Confer-
enceof StateL egislatures, Council of State Governments, and
thelnternational City Management A ssociation.

NAHB saidthat nothinginthebill preventsloca governments
fromprotectinglocal health, safety, andenvironment, “ withinthe
boundsof theConstitution.”

M eanwhile, the House joined the Senate in passing a
bill, which was signed by President Bush Oct. 3, giving
FWS sPartnersfor Fishand Wildlifeprogram astatutory
imprimatur. PFW will continueto operate asit hassinceit
startedin 1987, except that now it hasthebenefit of alaw named
forit. Sen. Jameslnhofe (R-Okla.) and Rep. Richard Pombo

(Continued on next page)
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As House Clerk, NFWF director confronted Foley about behavior

Trandahl left House around same time
as 2005 meeting with Shimkus, Fla. rep

The executive director of the National Fish and Wildlife
Foundationisat thecenter of thescandal involving former Rep.
Mark Foley (R-Fla.) and congressional pages.

Jeff Trandahl, wholeft the Housein November 2005 after
eight yearsasclerk, confronted Foley | ast fall with Rep. John
Shimkus(R-Mich.) after cominginto possession of e-mailsthat
Foley senttoaformer pagefrom L ouisiana. Foley hadinquired
how the boy wasdoing after Hurricane Katrina, askedfor his
photograph, and told him hehad just gonefor abikerideand
wasgoing to thegym. Shortly after that email was|eaked to
ABC News, sexually graphicinstant messageswerepublicized
that caused Foley toresign.

Shimkus, chairman of the pageboard, said heand Trandahl
were assured by Foley that he would cease contact with the
pages. But heapparently did not.

AsHouseClerk, Trandahl had oversight of the pageprogram.

A spokesmanfor Shimkussaid no oneel seonthepageboard
wastol d about thematter becausetheformer page’ sparentsdid
not want their soninthemiddleof amediacircus.

That, however, iswhat theFol ey story hasbecome. And oneof
thekey figuresisTrandahl, whomay know morethananyoneabout
Foley’ sbehavior—whenit occurred, andwhowasawareof it.

As coverage of the scandal progressed and more and more
pagesand congressional aidesrevealed what they knew (andin
somecaseshadtheir accountsdisputed by staff for House Speaker
DennisHastert, R-111.), Trandahl largely avoided themediaspot-
light, partly becausehehasnot spoken publicly about thematter.

That has changed as investigations by the House Ethics
Committeeand FBI havegotten off theground. OnOct. 5, the
EthicsCommitteeapproved nearly four dozen subpoenas, in-
cludingonefor Trandahl, aspart of itsinvestigation. Trandahl’ s
attorney, Cono Namorato, i ssued astatement saying Trandahl
will cooperatewithinvestigators.

Trandahl wasapparently aware of inappropriate contactsas
far back as2001, when Rep. JimKolbe (R-Ariz.) wastold by
aformer pagethat hewas" uncomfortable” withwherean email
correspondencewith Foley washeading.

“Itwasmy recommendationthat thiscomplaint bepassedaong
toRep. Foley'sofficeand the Clerk [ Trandahl] who supervised
the page program. Thiswasdonepromptly,” Kolbesaid.

Kolbe, the only openly gay Republican in the House of
Representativesand aformer pagehimself, isretiring.

On Oct. 7, The Washington Post reported that “sources

(Continued from previous page)

(R-Calif.) weretheleadersinthe effort, whichresultedin a
photo of Pombo standing behind President Bushashesignedthe
bill intolaw. S. 206 passed the Senateby unanimousconsent last
year and the House by avoicevote on Sept. 20.

Asked how it would changetheway the program operates, a
PfW official laughed and saiditwouldn't.

closeto[former Foley aideKirk] Fordham say Trandahl repeat-
edly urgedthelongtimeai de[ Fordham] and closefamily friend
to confront Fol ey about hisinappropriate advanceson pages.
Eachtime, Foley pledgedtonolonger socializewiththeteenag-
ers, but, weekslater, Trandahl would again alert Fordham about
more contacts. Out of frustration, the sourcessaid, Fordham
contacted [Hastert chief of staff Scott] Palmer, hopingthat an
interventionfrom suchapowerful figureintheHousewould
persuadeFoley tostop.”

Palmer hasdenied hemet with Fordhamabout Foley.

Rep. Deborah Pryce (R-Ohio) sent aletter Oct. 3tothecurrent
HouseClerk, Peggy Sampson, asking her toinvestigateaclaim
“that thedirector of theRepublican pagesbrought specificconcerns
about then-Congressman Foley’ sbehavior totheattention of the
then-Clerk of theHouse[ Trandahl],” Prycewrote.

Trandahl’ sexecutiveassistant, Mary Kedlin, told ESWRthat
NFWF sboard of directorswould not comment. Askedwhether
theboard plannedto discussthematter or talk with Trandahl,
shesaid, “It' scompletely separate.” Callstotwo board mem-
bersabout the matter werenot returned.

NFWF distributed about $50 millioningrantsfor restoration,
preservation, education and other purposesinfiscal 2005, the
organizationsaid. About $34 million of that wasinfederal funds,
and$16millionin“ philanthropic” donations. “ Thosefundswere
matched by $90 million pledged by grant recipientsfor atotal
investment of $140million,” NFWF said.

Last year, thefoundation announced aprogramwithWal -
Mart Storescalled “ Acresfor America,” which commitsthe
retail giantto conserving “ at least oneacreof priority wildlife
habitat for every devel oped acre of Wal-Mart Stores’ current
footprint, aswell asthecompany’ sfuturedevel opment through-
out the 10-year commitment.” Thecompany haspromisedto
spend $35millionontheprogram.

Inlate September, NFWF gave Wal-Mart its Chairman’s
Award, “honoring Wal-Mart’ s sustai nability programsand
groundbreaking environmental initiativessuchastheAcresfor
Americaprogram,” NFWF said.

Inits2004 IRSForm 990 (used by 501(c)(3) organizations),
NFWFreportedthat previousExecutiveDirector JohnBerry was
paid $220,000 in salary and $25,500 in benefits. The board of
directorsincludesFWSDirector DaleHall, NMFSAdministrator
Conrad Lautenbacher, Thurgood Marshall Jr., Sue Anschutz-
Rodgers, andWaynelL aPierre(seewebsitefor detail s).

Trandahl appeared at an I nterior Department pressconfer-
encein March to tout the most recent FWS wetlands status
report. Thethemewasthat thelower 48 statesare now gaining
wetlands, notlosingthem.

“Not long ago, the crisis surrounding wetlands was only
realized, anational planwascreated, andthecritical losswasfirst
slowed, stopped, and now thetrend hasbeenreversed,” Trandahl
said.” Theleadership provided by theWhiteHouse, Department of
thelnterior, Department of Agriculture, Congressandtheother
federal agenciesshouldbeapplauded,” hesaid.“ Aswell, | need
torecognizemy fellow conservation organizationsand all other
partnerstothiseffort. All of usarecontributors.”
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Ivorybill redux: U.S./Canadian team claims
to have seen and recorded bird in Florida
FWS reacts with “cautious optimism” as skeptics take aim at report

Theivory-billed woodpecker hasbeen seen and heard again. Or hasit?

That’ sthequestion ontheminds, lipsand blogsof birders, following thepublication
of apaper by an Auburn University ornithologist.

Professor Geoffrey Hill, thesearch coordinator, and Prof . Daniel J. Mennill, abiologistand
bioacousticsexpert fromtheUniversity of Windsorin Toronto, arethelead authors.

Their paper was published in Avian Conservation & Ecology, an online journal
foundedin December 2005 that posted recordingsof double-knocksand “kent” calls
saidto bemadeby the near-mythical ivoryhill.

In 2004, thewoodpecker’ srediscovery onanational wildliferefugein Arkansaswas
announcedwith great fanfareat thel nterior Department by then-Secretary GaleNorton,
theCornell Lab of Ornithology and apassel of other IBW enthusiasts. DOl andtheU.S.
Department of Agriculturepledged millionstofind proof of thebird’ sexistence.

That hasn’t happened, but the Floridanewsgavebelieversreasonto hope, evenif the
FishandWildlife Service sresponsethistimearound wasmuted.

“TheevidenceDr. Hill and histeam presented isworth morethanapassing glanceand
we have been working with himinthisareagivenwhat it suggestsabout the bird's
potential presence,” said FWS Southeast Regional Director Sam Hamilton, whochairs
therecovery team’ sexecutivecommittee. “ Weshouldkeeplookingthere. That said, at
thistimethere’ snot enough herewebelieveto definitively confirmthelvory-hill’s
presenceinthesewoods.”

That wasafar cry fromthehooplathat attended the 2005 announcement, whenthe
Interior Department hailed the “ dramatic rediscovery” of the woodpecker. “ | will
appointthebesttalentintheU.S. Fishand Wildlife Serviceandlocal citizenstodevel op
aCorridor of Hope Cooperative Conservation Plan to savethelvory-billed wood-
pecker,” Nortonsaid April 28, 2005.

DOI Science Adviser Jim Tate, an ornithol ogist and member of therecovery team,
calledtheHill/Mennill paper “another verifiablereport ontheivorybill.”

“1"vebeenatruebeliever inthe Arkansascaseever sincethebeginning,” Tatesaid.
Asfor unimpeachabl e proof, he said hewas confident that “ sooner or later,” aclear
image of oneof thebirdswould becollected..

Skepticsabound. Many of them areonline, picking apart theevidence.

Thedoubterssaidtheinterval sbetween knocksweretoolong, thekent callscould
have comefrom other birds, such asblue-jays, andtheroost holes, said by thesearch
teamto betoolargefor morecommon pileated woodpeckers, arenot necessarily the
work of ivorybills.

Hill andtheothersontheteam, whileconfidentintheir findings, nonethel essvoiced
their own skepticism. Hill emphasized that “theonly evidencethat would constitute

Fish passage costs not government’s responsibility, judge finds

A Claims Court judge has dismissed part of alawsuit brought by Casitas Water
District over thecost of the Robl esFish Passagefacility ontheVenturaRiver (Casitas
Municipal Water Districtv. U.S., 05-168L, USCFC).

Judge John Wiese said thegovernment had not breacheditscontract with Casitasby
requiringthedistrict to spend $9milliontoai d passageof Southern Californiasteelhead.

Thecostsassociated with construction “ constitute operation and maintenance ex-
penses,” thejudgesaid.

Heal so said thegovernment could empl oy the sovereign actsdoctrinebecausethe
ESA wasenacted after the contract between the Bureau of Reclamationand Casitaswas
enteredinto.

Thetakingsportion of thelawsuit hasyet to belitigated.

irrefutableproof isaclear photograph
orvideoof anivory-billedwoodpecker,
and such an image hasto date eluded
us”

Said Tate: “ Thisisamatter of using
good science to make your conclu-
sions. | know someof thenaysayersare
just ashopeful asl am.”

“Here though is the question,” he
said.“ Thishirdisapparently hangingon
by theskinof itseggtooth, asit were;
the Fish and Wildlife Service hasre-
sponded with arecovery plan, andwe
need to take a hard look at [it]. We
needtolook at aPopulation Viability
Analysisand seewhat’ spossibleand
what’ snot possible.”

“Doing the recovery plan makes
sense,” Tatesaid. “ It bringspeoplewho
know about thebirdtogether. It doesn’'t
mean that we’'re going to be able to
recover [it].”

Birder’s dream on Choctawhatchee

OnMay 21, 2005, just amonth after
the Arkansasivorybill announcement,
Hill and two research assistantswere
kayakinginmatureswampforest along
the Choctawhatchee River in the
Floridapanhandlewhen Brian Rol ek,
one of the grad students, saw what
appeared to beanivorybill, andfel -
low grad student Tyler Hickshearda
distinctive doubl e-knock, the sound
associated withtheivorybill.

“Ontheweekendaftertheirinitial dis-
covery, Hicks, anexpertinbirdidentifi-
cation, gotaclear view of afemaleivory-
billed woodpecker, which hasdistinct
plumage, includingawhitetrailingedge
ontheupper wing, whitestripesdown
the back and an all black crest,” ac-
cordingtoan AuburnU. pressrel ease.

“During a subsequent year of re-
search, members of our small search
team observed birdsthat weidentified
as ivory-billed woodpeckers on 14
occasions,” theonlinepaper said. “We
heard soundsthat matched descriptions
of ivory-billed woodpecker acoustic
signalson41 occasions. Werecorded
99 putative double knocks and 210
putativekent calls.”

The results were presented at the
fourth North American Ornithol ogical
Conference, heldinVeracruz, Mexico,
Oct. 3-7.
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Enforcement briefs

South Carolina wetlands case ends in guilty plea

Theowner of aColumbia, S.C., construction company will
pay a$60,000fine, $60,000inrestitution, and serve12 months’
probationfor filling about 45 acresof wetlandswithout apermit.

U.S. District Judge Cameron M cGowan Currieimposedthe
criminal fine Sept. 26 after Robert M. Richardson pled guilty to
amisdemeanor violation of theClean Water Act.

He" acknowledged significantly altering or destroyingwet-
landsin northeastern Richland County,” theU.S. Attorney’s
Officein Columbiasaidinanewsrelease.

“Richardson’ sunauthorized activitiesinthesewetland areas
included (1) land clearing with mechanized equipment, (2)
gradingandfillinglow-lyingareas, (3) ditchingandsidecasting
excavatedsoil,and (4) installingculvert piping,” therel easesaid.
“Thesewetlandsarepart of alarger tract of 429.4 acres|ocated
attheintersectionof I-77 andKillian Road (Highway 52).”

Therestitutionwill gototheNational Park Foundation for the
benefit of the Congaree Swamp National Monument.

Last year, Crossings Development, the property owner,
acknowledgeditsroleintheillegal filling, pleading guilty toa
felony CleanWater Actviolation.

Thecompany paidacriminal fineandrestitutionintheamount
of $1.1million, about half of whichwill beusedto preserveland
in Congaree National Park. Restoration of the damaged wet-
landshasbeen completed, theU.S. Attorney’ sofficesaid.

DuPont, Ciba to pay $1.6 M for restoration
as part of settlement with U.S., Delaware

Chemical companies DuPont and Cibahaveagreedto pay
more than $1.6 million to FWS, NOAA and the state of
Delawarefor restoration projectsalongtheDelawareBay.

Thesettlement resolvesclaimsfor cleanup costsand natural
resourcedamagesrel ated tothe DuPont Newport Superfund Site.
Theagenciessaid contaminated wetl andshad al ready been sub-
stantially restored aspart of acleanupthat wascompl etedin 2002.

“1"’mpleasedthat in additionto thework already completed
attheNewport siteand wetlands, thissettlement will protect and
restorewetland habitatintheMispillion[River] andimprove
biodiversity inthe entire ecosystem of theriver,” Delaware
Department of Natural Resourcesand Environmental Control
Secretary John A. Hughessaid.

Per theagreement, filed Sept. 29infederal courtinDelaware,
thecompanieswill buy an*“environmental covenant,” which
allowsthem to set aside 56 acres of private land (the “ Pike
Property”) along the Delaware Bay for restoration projects
identifiedinthefederal and stateagencies’' Damage A ssessment
and Restoration Plan

For the past century, the site has been used for various
chemical manufacturingoperations. It currently isthel ocation of
apaint pigment factory that DuPont sold to Cibain 1984.

Therea soaretwoinactiveindustrial landfillsontheproperty.

“ Asaresult of itshistory of manufacturingoperations, thesite

becameheavily contaminated withvarioushazardoussubstances,
including heavy metal s(particularly arsenic, barium, cadmium,
lead and zinc) and vol atile organic compounds,” the Justice
Department, NOAA and FWSsaidinanewsrel ease.

California firm hit with penalty, cleanup costs
for damage to Santa Barbara County river

A mining company will pay a $38,750 fine and restore
portions of ariver in SantaBarbara County to settle an EPA
complaint that documentedillegal dumping.

“GPS River Rock Products has agreed to spend up to
$130,000to enhanceandrestoreportionsof the CuyamaRiver
onBLM-owned|andthat havehistorically beenused asillegal
dump sites,” EPA said. “Once these dump sites have been
restored, GPSwill discouragefurther illegal dumping by remov-
ing accesstothesitesby fencing or removing accessroads.”

GPS will transfer 22 acres of land in the Cuyama River
watershedto BL M for protection of habitat and theendangered
Cdliforniajewelflower.

“Duringaninspectionin January 2005, EPA inspectorsfound
storageareasfor material sand wastewerenot covered, facility
entry andexitslacked control stominimizethetracking of mudand
dirtintopublicroadshy vehicles. Inaddition, EPA inspectorsfound
that stockpiles of earthen material, berms and roads had been
dischargedinto 22 acresof theCuyamaRiver without apermit.”

Colorado companies will pay fines,
restore areas damaged by illegal filling

Pietraszek Enterprisesand Munson Excavating of El Paso
County, Colo., haveagreedto pay a$105,000finefor filling
about 1 acre of acreek and adjacent wetlands without first
obtaining aSection 404 permit.

Pietraszek al so must restorethe creek and wetlandsto their
“pre-damaged condition,” said EPA Region 8, whichannounced
thesettlement.

The propertieswhere the activity occurred are owned by
Pietraszek, the city of Colorado Springs, and Tudor Land
Company. They arethesiteof aplanned hotel.

Fromlate2001toApril 2002, Munsondidwork to stabilize
theriver bank and build temporary road crossingsand other
structures, EPA said. In additionto damagingthewetlands, “the
unauthorized activitiesimpacted habitat of the[ ESA-listed]
Preble’ smeadow jumping mouse.”

Pietraszek’ sRestoration and Mitigation Plan providesap-
proximately oneacreof mitigationfor thewetlandimpactsand
12 acresof habitat restorationand mitigation.

Inanother enfor cement matter,#10Enterprises,LL Chas
enter ed intoan agr eement with EPA to correct damage caused
by releasingdredgedor fill materid intotheNorth Dry Fork andthe
Dry Fork of Roan Creek and adjacent wetlands at the High
LonesomeRanch near DeBeque, Garfield County, Colo.“The
dischargesweremadewithout apermitinconjunctionwiththe
construction of approximately 100 pondstobeusedfor fly-fishing
by guestsat theHigh L onesomeRanch, arecreational huntingand
fishing property owned by #10,” EPA said.
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Redden requires new Upper Snake River Biological Opinion

Judge urges NMFS to take a comprehensive look
at Columbia/Snake projects’ effects on species

TheNational MarineFisheriesServicehasbeengivenashort
timelineto comeupwithanew Biol ogical Opinionexamining
Bureau of Reclamation projectsonthe Upper SnakeRiver.

In atypically blunt remand order Sept. 27, Senior U.S.
District Judge James Redden in Oregon ordered NMFS to
completeanew BiOpfour monthsfromtheday it completes
work onanother BiOp heordered rewritten, governing opera-
tionsof theFederal ColumbiaRiver Power System. Theservice
issupposedtofinishthat onethisfall.

Thetwo casesare American Riversv. NOAA Fisheries(04-
61-RE, D. Ore.; Upper Snake) and Nat'| Wildlife Fed' n v.
NMFS, 04-640-RE, D. Ore.; FCRPS). Thejudge said hemay
givethefedsmoretimeontheUpper SnakeBiOp*“ providedthat
significant progressisbeingmadeandwill continuetobemade.”

Redden’ sorder may presageaclash betweenthelegislative
andjudicial branches, ashesaid hedid not believehewasbound
by thetermsof thecongressionally approved SnakeRiver Basin
Agreement (SRBA), which guarantees a certain amount of
water for irrigators in Idaho but allows BuRec to provide
487,000 acrefeet of water for migrating salmon and steel head.

Thegovernment appears" moreconcerned with ensuring that
theupper Snake River consultation doesnot interferewiththe
termsof SRBA than ensuringthat the[ Reclamation] projectsdo
not jeopardize ESA-listed salmon and steelhead intheupper
SnakeRiver,” Reddensaid.

“ Stated somewhat differently, ‘[i]nstead of |ooking for what
canbedoneto protect thespeciesfromjeopardy, [NOAA] and
the action agencies[appear to be] narrowly focus[ing] their
attention onwhat theestablishmentiscapableof handlingwith
minimal disruption.” ” (IDFGv.NMFS, 850 F. Supp. at 900,
D.Or. 1994) (emphasisinoriginal).

Thegovernment’ sposition* appearsto beinconsistent with
the Supreme Court’ sadmonition that the ESA reflects Con-
gress' explicit ‘decision to require agencies to afford first
priority tothedeclared national policy of saving endangered
species.” TVAv. Hill, 437 U.S. at 185 (emphasis added).”

That raised theireof Idaho’ scongressional delegation.

“Y esterday’ s decision has more to do with establishing a
personal judicial legacy thansavingaspecies,” Sen. Larry Craig
(R-ldaho) said. “Wehavesaidit beforeandwewill sayitagain;
let therebenomistake: Wewill protect Idaho’ swater and the
SnakeRiver Basin Agreement at all costs.”

Hisfellow senator, Mike Crapo, added, “ | will aggressively
defendthe SRBA, whichremainstheonly durabl e agreement
that deal swith anadromousfishrecovery flow augmentationand
of course, reasonableel ectricity rates.”

Theorder focused new attention onthefutureof four damson
thelower Snake, theremoval of which haslongbeencalledfor
environmentalists.

“Today’ sinstructionsfromthecourt, coupledwiththefact
that the benefits of the those four dams can be affordably

replaced, ought to spur our regional leaders and the federal
government totakeafreshlook at restoring afree-flowinglower
SnakeRiver,” Michael Garrity of American Riverssaid.

Although Redden did not requirethat acombined FCRPS/
Snake BiOp be prepared — as had been requested by the
environmental groupshbut rej ected by thejudgein July — hedid
say thatintheir first statusreport, theagenciesneededto* detail
specificstepsthey plantotaketo ensurethekind of comprehen-
sive analysis required by the ESA—i.e., a comprehensive
analysisconsistent withmy May 23, 2006 Opinionand Order,
which considersthe combined effectsof theBOR Projectsand
the FCRPS operationson ESA-listed salmon and steelhead.”

Inaddition, although Redden did not specifically statethat the
amount of water avail abletolisted Snakestocksunder the SRBA
isinsufficienttoguardagainstjeopardy, hesignalledthat BuRecand
NM FSwould havetowork hard to convincehim otherwise.

SRBA, whichwasreachedwithdaho, theNez PerceTribe,
and SnakeRiver Irrigators, is* designed to guaranteewater to
specific usersintheupper Snake River despiteevidencethat
ESA-listed SnakeRiver salmon and steel head popul ationswere
decliningdue, inpart, toa ready insufficient water flowsfromthe
upper SnakeRiver,” Redden said.

Thefederal defendants* seem unwilling to consider flow
mitigation measuresbeyond the 487 kaf flow augmentation
availableunder theagreement,” Redden said.

But headded that hewould not order thegovernment agen-
cies“toexamineand describe potential sourcesof additional
flow, thecostsand sourcesof funding for additional flow, or any
possibleadditional mitigation measurestheagenciesmustin-
cludeintheproposed action.”

“Whilel amconcerned by federal defendants’ present posi-
tionregardingthe SRBA agreement, | amalso confident that
theseexperienced action agenciescan producethetwo separate
comprehensivebiological opinionsweall seek. Thepast, how-
ever, tellsmethat none of us—especially thethreatened and
endangered SnakeRiver salmon and steel head—can affordthe
direconsegquencesthat will follow fromanother failure.”

PacifiCorp’s Klamath dams hurt fish, AL] says

A U.S. Coast Guard Administrative Law Judge hasagreed
that changesrecommended by FWSand NM FSto the opera-
tionsof four Klamath River damswould benefit threatened coho
salmonand other nativefish.

Inthefirst proceeding of itskind, ALJParlenL.McKenna
foundthat Pacifi Corp'soperation of thedamsadversely affects
theresident trout fishery. Heal so said that the prescriptionsput
forth by FWSand NMFSwould benefit coho.

Theagenciesmaderecommendationsto FERC aspart of the
relicensing process. Pacifi Corpisseekinga30- to50-year license.

“1f thecompany wantsto operatethedams, it must changeits
practicesto helprestorethe Klamath,” Brian Johnson of Trout
Unlimited saidinapressrel easeissued by environmental groups.

“Withthat question decided, wehopenow to beabletowork
outacomprehensiveagreement with PacifiCorp,” Johnsonsaid.
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